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In this scholarly note, Jessica Gisclair explores various complexities of culture and juris-
prudence with respect to intellectual property rights in China. This piece provides a
useful supplement to Howard H. Cochran Jr. and David J. Moser’s suggestions for for-
eign firms breaking in to the Chinese music market (pp. 159-65).

A Changing China

For centuries, China has been a leading civilization steeped in cultural
identity and national perseverance. China has always strived to protect its
sovereignty from outside influence. John Gannon, former National Intelli-
gence Council chairman, stated that “the Chinese are acutely aware of their
history, intensely proud of their ancient civilization, and sometimes wary of
the United States with its global reach and infectious popular culture”
(1998, 10). The United States and other Western countries have imposed
upon non-Western countries and cultures to use the West as a construct of
their own identity. Since the nineteenth century, China has adapted to the
modern world; and, as a result, it has changed its perception of self, culture,
and cultural identity (He 1995). The rapid expansion of globalization into
Chinese society poses a tremendous challenge to China.

During the last quarter century, China has changed from a “centrally
planned system that was largely closed to international trade to a more
market-oriented economy that has a rapidly growing private sector and is a
major player in the global economy” (Central Intelligence Agency 2008, 6).
This change has made China the second largest economy in the world after
the United States (Central Intelligence Agency 2008, 7). Considering that
China, with 1.3 billion inhabitants, represents one-fourth of the world’s
population, no one should be surprised about its global impact. One meas-
urable impact is China’s estimated 162 million Internet users (China Inter-
net Network 2008, 10).
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The number of Internet users has led to much attention toward China’s
inadequate protection of intellectual property rights (IPR). For example,
China has been placed on the “Priority Watch List” by the Bush admini-
stration’s Office of the U.S. Trade Representative (USTR). America has
been pressuring China to ensure that “American intellectual property
rights are protected, . . . that China’s trading regime operates transparently,
and that promises to grant trading and distribution rights are implemented
fully and on time” (Office of the U.S. Trade 2004, 2). The dispute continues
as to what to do about China.

Some argue against the United States pressuring other countries about
intellectual property rights. According to Robin Gross (2007), IP Justice ex-
ecutive director, the USTR policy “smacks of imperialism by forcing coun-
tries to change their laws and social practices to conform to U.S. interests.”
Gross asserts that the U.S. policy reflects narrow corporate interests of pow-
erful lobbying groups from the movie, recording, and pharmaceutical indus-
tries. Rather than argue for more (or fewer) copyright-protection policies,
some advocate the need for all foreign governments to “assure access and use
rights to keep a balance between the rights of copyright owners and the
rights of users” (Loren 2002, 143).

China has an interest in establishing and maintaining itself as a coop-
erative global power. However, it faces cultural and intellectual dissonance
when it comes to IPR. This commentary examines some of the complexities
of culture and jurisprudence in relation to IPR along with recent changes
made by China to accommodate demands from foreign countries for protec-
tion of IPR. It discusses what is realistic with the jurisprudence of intellec-
tual property in China.

China’s Philosophical Underpinning

A country’s culture is defined as a “collective programming of the mind
which distinguishes the members of one group or category of people from
[those of] another” (Hofstede 1991, 5). Chinese culture, in particular, has been
defined as a set of relationships defined by Confucian doctrine (He 1995).
The primary orientation of Chinese culture is toward mutual reliance, which
is based on the yin [ and yang [f of Chinese philosophy (He 1995). One dis-
tinction is the Confucian notion that all forms of creativity are for the collec-
tive; any copying or imitating is a high form of flattery, honoring one’s an-
cestors (Sills 2006). For example, a Confucian scholar is expected to engage
in the dissemination of knowledge through teaching while not engaging in
the unethical behavior of making a profit. Until recently, little regard was
given to the Western idea of intellectual property rights, so China lacked
effective laws to stop the practice of copyright violations until the 1990s.
Mutual reliance and sharing for the good of all have been most impor-
tant for centuries in China, quite unlike the American belief of ownership
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of copyright and profit protection for the copyright holder. Since the Chi-
nese Communist Party (CCP) took control of the country in 1949, the Con-
fucian tradition of sharing and copying creative works has been followed
(Montgomery and Fitzgerald 2006, 408). Thus, a cultural perspective of
Confucian doctrine is reflected today in Chinese intellectual property views
among CCP members. According to Lehman (2006, 6), “the dim view of
private property taken by communism, as well as its view of intellectuals as
workers producing a product for the public good, would not lead one to
expect respect for private intellectual property among those educated in
communist ideology.” Changes in Chinese thinking about intellectual
property will be slow, bogged down by centuries of traditional ethical be-
liefs and political ideology. In addition, the Chinese Ministry of Culture
will have a heavy hand in the outcome of many intellectual property dis-
putes, since it supervises the cultural market and related laws and regula-
tions (Mertha 2005, 15, 122).

However, this situation does not mean foreign companies should wait for
Chinese thinking to change; rather, they should be proactive in learning
about Chinese culture and the significance of Confucian doctrine. LLehman
(2006, 8) states that “the basic problem with enforcing intellectual property
rights in China is not legal or based on stages in economic development, but
arises from intellectual and cultural dissonance.” The Great Firewall of
China may not fare well against the Internet, but as CBSNews.com tech-
nology analyst Larry Magid has said, “the question U.S. tech companies have
to answer is whether business interests combined with the possible positive
effect they might have on openness outweigh the risk of being seen collabo-
rating with an oppressive regime” (CBS News 2006). Clive Thompson (2006)
writes that those who “live and breathe” Chinese culture can understand
Chinese government regulations; but these regulations are bewildering to
foreign Internet companies, which lack the intuition of Chinese companies.

China’s Judicial System

China is slowly moving toward the American model of intellectual property
(Lehman 2006, 1). Economic reform in China has led the way for new laws
that protect copyright in traditional media and in digital format (L.u 2006,
64). However, copyright holders face dilution of their work due to the rapid
expansion of Internet users, the unauthorized copying and distribution of
copyrighted works, and lax enforcement of existing laws (Feng 2002, 161).
“Given the traditional Chinese view that ethics trump law, it is not surpris-
ing that importing Western views of intellectual property into Chinese law
has little effect on daily behavior,” writes Lehman (2006, 8). Illegal down-
loads and software piracy are as common in China as is checking the weather
online (Thompson 2006).
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Although some are hopeful about the efficacy of China’s emergent in-
tellectual property laws, “bureaucratic, political and social factors, includ-
ing corruption, continue to play an important role in the way copyright law
is experienced and applied” in China (Montgomery and Fitzgerald 2006,
412). A case on point is the Chinese government’s announcement that it
will train government officials in ethics in an effort to curtail corruption,
“improve the supervisory system, strengthen the oversight of the use of
power and cooperate more with international anti-graft programs” (Finan-
ctal Times 2007).

Contrary to popular belief, since the early 1990s, China has been mov-
ing from a state-controlled system to a rule-of-law system and, in the proc-
ess, has begun reforming many areas of IPR law, including copyright. Chua
(2006, 137) explains that some of the areas include improving the qualifica-
tions of judges, introducing a limited form of discovery, and enforcing
judgments more systematically. Yet China is burdened with ineffective
management and enforcement of copyright law due to personnel and budg-
etary shortages—and due to other powerful bureaucracies that often pursue
different priorities (Mertha 2005, 119). Since its accession to the World
Trade Organization in 2001, China has become a member of the Agreement
on Trade-Related Aspects of Intellectual Property (TRIP) group. TRIP re-
quires signatories to adopt minimum standards of protection for intellec-
tual property rights (Sills 2006, 6). China also belongs to international con-
ventions concerning intellectual property, such as the Berne Convention
for the Protection of Literacy and Artistic Works and the Geneva Phono-
grams Convention. Despite these and other agreements, China fails to cor-
rect inconsistencies within its IPR laws, fails to provide transparency of
legal decisions, and fails to enforce penalties (Sills 2006, 7). In response to
this criticism and foreign government pressures, the Chinese Supreme
People’s Court has extended penalties for music and movie piracy and has
ordered lower courts to begin hearing piracy cases filed by companies and
individual citizens (Associated Press 2007).

Chinese laws are slowly moving to meet the demands of the interna-
tional community concerning intellectual property. In China, there is no
stigma attached to taking any amount of intellectual content. In fact, Baidu,
a Chinese search engine, specifically designed an interface to assist with
illegal downloads (Thompson 2006). Until China has its own body of intel-
lectual property that needs protection, it will not move quickly to make
substantial changes in its present laws. According to Mertha (2005, 118-19),
part of the problem is that “China’s first copyright law was shaped by for-
eign pressure, with the result that foreigners enjoy[ed] greater legal protec-
tion under China’s Copyright Law than China’s own citizens.” But, as Chi-
nese enterprises develop their own intellectual property and seek protection,
that trend is changing (Chua 2006, 155).
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Despite these concerns and philosophical differences, Western busi-
nesses are drawn to China’s Internet potential because of “growing prosper-
ity, technological advances and a more liberal attitude by the Chinese au-
thorities [which] means the Internet is becoming an easier and more popular
place to do business” (Stamp 2005). As an outcome of the delay in legal re-
form, many foreign-based businesses are relying on alternative methods to
avoid copyright violations and to resolve disputes. It is not uncommon to
have one high-tech company rat out the competition in the hopes that the
competitor will suffer consequences for its violations (Thompson 2006).
Other companies, such as Phillips (the Dutch electronic company), focus on
educating consumers about how to detect pirated goods (Sills 2006, 7). Crea-
tive industries are adopting a Creative Commons license approach that
would allow a copyright owner to distribute material online for the world to
share, access, and reutilize without fear of prosecution for infringement
(Montgomery 2006, 415). Companies like Adobe have developed tracking
devices to find counterfeit products on the Internet and relay that information
to the authorities for prosecution (Sills 2006, 13). The music industry uses
digital rights management systems to protect against unauthorized access and
copying (Loren 2002, 134). Finally, the U.S. government has taken a stronger
stance against China’s copyright piracy. According to U.S. Trade Representa-
tive Susan Schwab, in 2007 the United States filed two copyright piracy
cases against China with the World Trade Organization (Crutsinger 2007).

Keys to Future Change in China’s Intellectual Property Laws

“Whereas Americans tend to think in terms of years or decades, the Chinese
think in terms of centuries and dynasties. It is an important distinction,”
remarked Gannon (1998, 10). Today, with much exposure to outside influ-
ence, Chinese cultural identity and national perseverance has been signifi-
cantly transformed (He 1995). China’s laws concerning intellectual property
are changing, but it will take some time to see any significant improvements.
First, foreign pressure may result in changes in China’s intellectual property
law, but it will not ensure efficiency or enforcement. Those issues are deeply
rooted in China’s judicial and bureaucratic structure. Second, the judicial
system is not the only interpreter of the laws in China. The Chinese Minis-
try of Culture will have a heavy hand in the outcome of many legal disputes.
Third, not everyone in the world believes protecting intellectual property
rights is in the best interests of all. Some Western and Eastern countries see
intellectual property rights as an infringement on expression, a threat to cri-
tiques, and an obstacle to learning. Fourth, foreign governments must keep
the pressure on China to conform to internationally acceptable standards of
copyright laws. None of these suggestions is easy for developing countries
that lack infrastructure, financing, and political stability or government sup-
port; but all are necessary if China and others intend to be cooperative,
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global leaders in the digital world. What is realistic is that changes in intel-
lectual property rights in China will take more time.

References

Associated Press News Service. 2007. China tightens anti-piracy enforcement. April 6.

CBS News Online. 2006. Tech world sets sights on China. January 27. http://www.cbsnews.com/
stories/2006/01/27/tech/main1244966.shtml.

Central Intelligence Agency. 2008. The CIA world factbook 2008: China. Washington,
DC: Central Intelligence Agency.

China Internet Network Information Center. 2008. The 22nd CNNIC statistical survey re-
port on the Internet development in China. http://cnnic.net.cn/en/index/00/02/index.htm.

Chua, Eu Jin. 2006. The laws of the People’s Republic of China: An introduction for
international investors. Chicago Journal of International Law 7 (Summer): 133-68.

Crutsinger, Martin. 2007. U.S. blasts China over copyright piracy. Associated Press News
Service, April 10.

Feng, Xiaoqing. 2002. The protection of copyright in network environment: A review of
recent reform of the Chinese copyright law. Information & Communications Technol-
ogy Law 11: 161-63.

Financial Times Information Limited: Asia Intelligence Wire. 2007. Public officials to receive
ethics training. February 14.

Gannon, John. 1998. The outlook for China. Speech presented by the Chairman of the
National Intelligence Council to the World Affairs Council, Albright College,
Reading, PA, December 1. https://www.cia.gov/news-information/speeches-testimony/
1998/nic_speech 120198.html.

Gross, Robin. 2007. 2007 USTR special 301 report: US dictates domestic policies on intellec-
tual property to foreign nations. http://ipjustice.org/wp/2007/04/30/2007ustr301report.

He, Ping. 1995. Perception of identity in modern China. Social Identities 1 (February):
127-54.

Hofstede, Geert. 1991. Cultures and organizations: Software of the mind. London: McGraw-Hill.

Lehman, John A. 2006. Intellectual property rights and Chinese tradition section: Phi-
losophical foundations. Journal of Business Ethics 69 (Spring): 1-9.

Loren, Lydia P. 2002. Technological protections in copyright law: Is more legal protec-
tion needed? International Review of Law, Computers & Technology 16 (July): 133-48.

Lu, Xiaohe. 2006. On P2P file-sharing: A major problem—A Chinese perspective. Four-
nal of Business Ethics 63 (January): 63-73.

Mertha, Andrew. 2005. The politics of piracy: Intellectual property in contemporary China.
Ithaca, NY: Cornell Univ. Press.

Montgomery, Lucy, and Brian Fitzgerald. 2006. Copyright and the creative industries in
China. International Fournal of Cultural Studies 9 (September): 407-18.

Office of the U.S. Trade Representative Trade Facts. 2004. USTR monitoring China’s
compliance with WTO commitments. http://www.america.gov/st/washfile-english/2004/
April/20040422145901ASesuarK6.621951e-02.html.

Sills, Jonathan R. 2006. China’s copyright crisis: How the Internet has exacerbated
China’s already weak copyright laws and how the U.S. can combat the pirating of its
software. Connecticut Intellectual Property Notes. http://www.law.uconn.edu/journals/
cipn/browse.html.

Stamp, Gavin. 2005. All roads lead East for Web firms. BBCNews, November 8.
http://news.bbc.co.uk/2/hi/business/4141550.stm.

Thompson, Clive. 2006. Google’s China problem (and China’s Google problem). New
York Times, April 23.



