Policy on Residency

13 KAR 2:045.

DETERMINATION OF RESIDENCY STATUS FOR ADMISSION AND
TUITION ASSESSMENT PURPOSES.

RELATESTO: KRS Chapter 13B, 164.020, 164.030, 164A.330(6)
STATUTORY AUTHORITY: KRS 164.020(8)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 164.020(8) requires the
Council on Postsecondary Education to determine tuition and approve the minimum
qualificationsfor admission to astate-supported postsecondary education institution
and authorizesthe Council to set different tuition amountsfor residents of Kentucky
and for nonresidents. This administrative regulation establishes the procedure and
guidelinesfor determining theresidency statusof astudent who isseeking admission
to, or whoisenrolled at, a state-supported postsecondary education institution.

Section 1. Definitions.

(1) “Academic term” means adivision of the school year during which a course of
studies is offered, and includes a semester, quarter, or single consolidated summer
term asdefined by theinstitution.

(2) “Continuous enrollment” means enrollment in a state-supported postsecondary
educationinstitutionat thesamedegreelevel for consecutiveterms, excluding summer
term, since the beginning of the period for which continuous enrollment is claimed
unless a sequence of continuous enrollment is broken due to extenuating circum-
stances beyond the student’ s control, including serious personal illness or injury, or
illness or death of a parent.

(3) “Degreelevel” meansenrollment in acourseor program which could resultinthe
award of &

(a) Certificate, diplomaor other program award at an institution;
(b) Baccalaureate degree or lower including enrollment in acourse by anonde-
gree-seeking postbaccal aureatestudent;
(c) Graduate degree or graduate certification other than a first-professional
degreein law, medicine, dentistry or “Pharm. D”; or
(d) Professional degreeinlaw, medicine, dentistry, or “Pharm. D”.
(4) “Demonstration of Kentucky domicile and residency” means the presentation of
documented information and evidence sufficient to prove by apreponderance of the
evidence that aperson isdomiciled in Kentucky and isaresident of Kentucky.

(5) “Dependent person” means a person who cannot demonstrate financial indepen-
dence from parents or persons other than aspouse and who does not meet the criteria
established in Section 5 of thisadministrative regulation.

(6) “Determination of residency status’ means the decision of a postsecondary
educationinstitutionthat may includeaformal hearingthat resultsintheclassification
of a person as a Kentucky resident or as a nonresident for admission and tuition
assessment purposes.

(7) “Domicile” means a person’s true, fixed, and permanent home and is the place
wherethepersonintendsto remain, and to whichthe person expectstoreturnif absent
without intending to establish anew domicile elsewhere.

(8) “Full-time employment” means continuous employment for at least forty-eight
(48) weeks at an average of at least thirty (30) hours per week.

(9) “Independent person” means aperson who demonstratesfinancial independence
from parentsor personsother than aspouse and who can meet the criteriaestablished
in Section 5 of thisadministrative regulation.

(10) “Institution” meansan entity definedin KRS164.001(11) if thetypeof institution
isnot expressly stated and includes the Kentucky Virtual University, the Council on
Postsecondary Education, and the K entucky Higher Education Assistance Authority.
(11) “Kentucky resident” means a determination by an institution that a person is
domiciled in and is a resident of Kentucky as determined by this administrative
regulation.

(12) “Nonresident” means a person who is domiciled outside of Kentucky or who
currently maintainslegal residenceoutsideK entucky or whoisnot aK entucky resident
within the meaning of this administrative regulation.

(13) “Parent” means one (1) of the following:
(@) A person’sfather or mother; or
(b) A court-appointed legal guardianif:

1. Theguardianshipisrecognizedby anappropriatecourt withintheUnited
States;

2. Therewasarelinquishment of the rights of the parents; and
3. The guardianship was not established primarily to confer Kentucky
residency on the person.
(14) “Preponderance of the evidence” means the greater weight of evidence, or
evidence which ismore credible and convincing to the mind.

(15) “ Residence” meanstheplace of abode of aperson and the placewheretheperson
isphysically present most of thetimefor anoneducational purposeinaccordancewith
Section 3 of thisadministrative regulation.

(16) “Student financial aid” means all forms of payments to a student if one (1)
condition of receiving the payment isthe enrollment of the student at an institution.

(17) “Sustenance” means living expenses including room, board, maintenance,
transportation, and also may include educational expenses including tuition, fees,
books, and supplies.

Section 2. Scope.

(1) State-supported postsecondary education institutions were established and are
maintained by the Commonweal th of Kentucky primarily for the benefit of qualified
residentsof Kentucky. Thesubstantial commitment of publicresourcesto postsecond-
ary educationispredicated onthepropositionthat thestatebenefitssignificantly from
theexistence of an educated citizenry. Asamatter of policy, accessto postsecondary
education shall be provided so far asfeasible at reasonable cost to an individual who
isdomiciled in Kentucky and who isaresident of Kentucky.

(2) The Council on Postsecondary Education may require a student who is neither
domiciledinnor aresident of Kentucky to meet higher admission standardsand to pay
ahigher level of tuition than resident students.

(3) This administrative regulation applies to al student residency determinations
regardless of circumstances, including residency determinations made by the state-
supported institutions for prospective and currently-enrolled students; the Southern
Regional Education Board contract spaces; reciprocity agreements, where appropri-
ate; the Kentucky Virtual University; academic common market programs; the
Kentucky Educational Excellence Scholarship Program; and other state student
financial aid programs, as appropriate.

Section 3. Determination of Residency Status; General Rules.
(1) A determination of residency shall include:

(@ An initial determination of residency status by an institution during the
admission processor uponenrolImentinaninstitutionfor aspecificacademic
term or for admission into a specific academic program;

(b) A reconsideration of a determination of residency status by an institution
based upon a changed circumstance; and

(c) A formal hearing conducted by an institution upon request of astudent after
other administrative procedures have been completed.

(2) Aninitial determination of residency status shall be based upon:

(@) Thefactsin existence when the credentials established by an institution for
admission for a specific academic term have been received and during the
period of review by theinstitution;

(b) Information derived from admissions materials;

(c) Other materialsrequired by aninstitution and which are consistent with this
administrative regulation; or

(d) Other information availableto theinstitution from any source.

(3) Anindividual seeking adetermination of Kentucky residency statusshall demon-
strate that status by a preponderance of the evidence.

(4) A determination of residency status shall be based upon verifiable circumstances
or actions.

(5) Evidenceand information cited asthe basisfor Kentucky domicile and residency
shall accompany the application for adetermination of residency status.

(6) A student classified as a nonresident shall retain that status until the student is
officialy reclassified by aninstitution.

(7) A student may apply for areview of adetermination of residency status oncefor
each academic term.

(8) If aninstitution hasinformation that astudent’ sresidency statusmay beincorrect,
theinstitution shall review and determine the student’ s correct residency status.
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(9) If the Council on Postsecondary Education hasinformation that an institution’s
determination of residency status for a student may be incorrect, it may require the
ingtitution to review the circumstances and report the results of that review.

(10) Aninstitution shall impose a penalty or sanction against a student who gives
incorrect or misleading information to aninstitutional official, including payment of
nonresident tuition for each academic term for which resident tuition was assessed
based on animproper determination of residency status. Thepenalty may alsoinclude:

(@) Studentdisciplineby theinstitutionthroughapolicy written and disseminated
to students; or

(b) Criminal prosecution.

Section 4. Presumptions Regar ding Residency Status.

(1) In making adetermination of residency status, it shall be presumed that a person
isanonresident if:

(@) A personis, or seeksto be, an undergraduate student and admissionsrecords
show the student to beagraduate of an out-of-state high school withinfive(5)
yearsprior to arequest for adetermination of residency status;

(b) A person’sadmissionsrecordsindicate the student’ sresidenceto be outside
of Kentucky at the time of application for admission;

(c) A person movesto Kentucky primarily for the purpose of enroliment in an
institution;

(d) A person moves to Kentucky and within twelve (12) months enrolls at an
institution more than half time; or

(e) A person has acontinuous absence of one (1) year from Kentucky.

(2) A presumption arising from subsection (1) of this section shall be overcome by
presentation of evidencethat issufficient to demonstratethat apersonisdomiciledin
and isaresident of Kentucky.

Section 5. Determination of Whether a Student is Dependent or Independent.

(1) Inadetermination of residency status, aninstitution shall first determine whether
astudent isdependent or independent. Thisprovisionispredicated ontheassumption
that adependent person lacksthefinancial ability to liveindependently of the person
uponwhomthestudent isdependent and thereforelackstheability toformtherequisite
intent to establish domicile.

(2) In determining the dependent or independent status of a person, the following
information shall be considered aswell as other relevant information available at the
time the determination is made:

(@ 1. Whether the person has been claimed as a dependent on the federal or
statetax returnsof aparent or other personfor theyear precedingthedate
of application for adetermination of residency status; or

2. Whether the personisno longer claimed by aparent or other person as
adependent or as an exemption for federal and state tax purposes; and

(b) Whether the person has financial earnings and resources independent of a

person other than anindependent spousenecessary to providefor theperson’s
own sustenance.
(3) Anindividua whoenrollsat aninstitutionimmediately following graduationfrom
high school and remains enrolled shall be presumed to be a dependent person unless
the contrary isevident from theinformation submitted.

(4) Domicilemay beinferred from the student’ spermanent address, parent’ smailing
address, or location of high school of graduation.

(5) Marriageto anindependent person domiciledinand whoisaresident of Kentucky
shall be a factor considered by an institution in determining whether a student is
dependent or independent.

(6) Financial assistancefrom or aloan made by aparent or family member other than
an independent spouse, if used for sustenance of the student:

(@) Shall not be considered in establishing a student asindependent; and
(b) Shall beafactor in establishing that a student is dependent.

Section 6. Effect of a Deter mination of Dependent Statuson a Deter mination of
Residency Status.

(1) The effect of adetermination that a person is dependent shall be:

(@ Thedomicileand residency of adependent personshall bethesameaseither
parent. The domicile and residency of the parent shall be determined in the
same manner as the domicile and residency of an independent person.

(b) Thedomicileandresidency of adependent personwhoseparentsaredivorced,
separated, or otherwise living apart shall be Kentucky if either parent is
domiciledinandisaresident of Kentucky regardlessof which parent haslegal
custody or isentitled to claim that person as adependent pursuant to federal
or Kentucky incometax provisions.

(2) (8 Iftheparent or parentsof adependent person are Kentucky residentsand are
domiciledin Kentucky but subsequently move from the state, the dependent

person shall be considered a resident of Kentucky while in continuous
enrollment at the degreelevel inwhich currently enrolled.

(b) If continuous enrollment is broken or the current degree level is completed,
thedependent person’ sresidency statusshall bereassessed whenthecircum-
stances detailed in subparagraph 1 of this paragraph are present.

Section 7. Member of Armed Forces of the United States, Spouse and Depen-
dents; Effect on a Determination of Residency Status.

(1) A member, spouse, or dependent of amember whose domicileand residency was
Kentucky at thetimeof inductionintothe Armed Forcesof the United States, andwho
maintains Kentucky as home of record and permanent address, shall be entitled to
Kentucky residency status:

(@) During thetime of active service; or

(b) If themember, spouse, or dependent returnsto thisstatewithinsix (6) months
of the date of the member’ s discharge from active duty.

(2) (& A member, spouse or dependent of a member of the Armed Forces of the
United States stationed in Kentucky on active military orders shall be
considered aK entucky resident whilethemember isonactiveduty inthisstate
pursuant to those ordersif the member is not:

1. StationedinKentucky for the purposeof enrollment at aninstitution; or
2. Ontemporary assignment of lessthan one (1) year.

(b) A member, spouse or dependent of a member, shall not lose Kentucky
residency status if the member is thereafter transferred on military orders
whilethemember, spouseor dependent requesting the statusisin continuous
enrollment at the degreelevel inwhich currently enrolled.

(3) MembershipintheNational Guard or civilianemployment at amilitary basealone

shall not qualify a person for Kentucky residency status under the provisions of

subsections (1) and (2) of this section.

(4) A person'’ sresidency statusestablished pursuant to thissection shall bereassessed
if the qualifying condition isterminated.

Section 8. Status of Nonresident Aliens; Visasand Immigration.

(1) (@ A person holding a permanent residency visa or classified as a political
refugee shall establish domicileand residency inthe same manner asanother
person.

(b) Time spent in Kentucky and progress made in fulfilling the conditions of
domicileandresidency prior to obtai ning permanent residency statusshall be
considered in establishing Kentucky domicileand residency.

(2) A person holding a nonimmigrant visa with designation A, E, G, H-1, H-4 if

accompanying aperson withan H-1visa, I, K, L, N, R, shall establish domicile and

residency the same as another person.

(3) (& Anindependent person holding anonimmigrant visawith designation B, C,
D, F, H-2, H-3, H-4if accompanying aperson withanH-2 or H-3visa, J, M,
O, P, Q, S, TD or TN shall not be classified as aKentucky resident, because
that person doesnot havethe capacity to remainin Kentucky indefinitely and
therefore cannot form the requisite intent necessary to establish domicile
within the meaning of thisadministrative regulation.

(b) A dependent person holding a visa as described in paragraph (a) of this
subsection, but who isadependent of aparent holding avisaasdescribed in
subsection (2) of this section, shall be considered as holding the visa of the
parent.

(c) A dependent person holding avisadescribed in subsection (2) of thissection
or paragraph (a) of thissubsection, if aparent isacitizen of the United States
andisaresident of anddomiciledinKentucky, shall bearesident of Kentucky
for the purposes of this administrative regulation.

(4) A person shall be a Kentucky resident for the purpose of this administrative

regulation if the person graduated from a Kentucky high school and:

(@) Isanundocumented alien;

(b) Holdsavisalisted in subsections (2) or (3)(a) of this section; or

(c) Isadependent of apersonwho holdsavisalisted in subsections(2) or (3)(a)
of thissection.

(5) (@) Except as provided in paragraph (b) of this subsection, a person who has
petitioned thefederal government torecl assify visastatusshall continuetobe
ineligible until the petition has been decided by the federal government.

(b) A personwho has petitioned thefederal government to reclassify visastatus
based onamarriageto aK entucky resident and who can demonstratethat the
petition has been filed and acknowledged by the federal government, may
establish Kentucky domicile and residency at that time.

Section 9. Beneficiaries of a Kentucky Educational Savings Plan Trust.

A beneficiary of ak entucky Educational SavingsPlan Trust shall begrantedresidency
statusif the beneficiary meetsthe requirements of KRS 164A.330(6).
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Section 10. Criteria Used in a Determination of Residency Status.

(1) A determination of Kentucky domicileand residency shall bebased uponverifiable
circumstancesor actions. A singlefact shall not beparamount, and each situation shall
be evaluated to identify those facts essential to the determination of domicile and
residency.

(2) Thefollowing facts, although not conclusive, shall have probative valuein their
entirety and shall beindividually weighted, appropriateto thefactsand circumstances
in each determination of residency:

(a) Acceptanceof anoffer of full-timeemployment or transfer toanemployerin
Kentucky or contiguous area while maintaining residence and domicile in
Kentucky;

(b) Continuousphysical presenceinKentucky whileinanonstudent statusfor the
twelve (12) monthsimmediately preceding the start of the academictermfor
which aclassification of Kentucky residency issought;

() 1. Filing of Kentucky resident income tax return for the calendar year

preceding the date of application for achangein residency status; or
2. Payment of Kentucky withholding taxes while employed during the
calendar year for which achangein classification is sought;

(d) Full-timeemployment of at least one (1) year whileliving in Kentucky;
(e) Attendance as afull-time, nonresident student at an out-of-state institution

based on a determination by that school that the person is a resident of
Kentucky;

(f)  Abandonment of aformer domicile or residence and establishing domicile
and residency in Kentucky with application to or attendance at aninstitution
following and incidental to the changein domicile and residency;

(g) Obtaining licensing or certification for a professiona and occupational
purposeinKentucky;

(h) Payment of real property taxesin Kentucky;

(i) Ownership of real property in Kentucky, if the property was used by the
student asaresidence preceding thedate of applicationfor adetermination of
residency status;

(j) Long-termleaseof at least twelve (12) consecutive months of noncollegiate
housing;

(k) Marriage of anindependent student to a person who was domiciledinand a
resident of Kentucky prior to the marriage;

(I) Continued presencein Kentucky during academic breaks; and

(m) Theextent towhichastudent isdependent on student financial aidinorder to
provide basic sustenance.

(3) Except as provided in subsection (4) of this section, thefollowing facts, because
of theeaseand conveniencein completing them, shall havelimited probativevaluein
adetermination that apersonisdomiciled in and isaresident of Kentucky:

(a) Kentucky automobileregistration;
(b) Kentucky driver’slicense; and
(c) Registration asaKentucky voter.

(4) The absence of a fact contained in subsection (3) of this section shall have
significant probative valuein determining that astudent is not domiciled in or isnot
aresident of Kentucky.

(5) A person shall not be determined to beaKentucky resident by the performance of
an act whichisincidental to fulfilling an educational purpose or by an act performed
asamatter of convenience. Merephysical presenceinKentucky, includinglivingwith
arelativeorfriend, shall not besufficient evidenceof domicileandresidency. A person
shall respond to all information requested by an institution.

Section 11. Effect of a Changein Circumstances on Residency Status.

(1) If aperson becomesindependent or if theresidency statusof aparent or parentsof
a dependent person changes, an institution shall reassess residency either upon a
request by the student or areview initiated by theinstitution.

(2) Upon transfer to a Kentucky institution, a student’s residency status shall be
assessed by thereceiving institution.

(3) A reconsideration of adetermination of residency status for a dependent person
shall be subject to the provisions for continuous enrollment, if applicable.

Section 12. Student Responsibilities.

(1) A student shall report under the proper residency classification whichincludesthe
followingactions:
(a) Raisingaquestioninatimely manner concerning residency classification;
(b) Makingapplicationfor changeof residency classificationinatimely manner
with the designated office or person at theinstitution; and

(c) Notifyingthedesignated officeor personat theinstitutionimmediately upon
achangeinresidency.

(2) If astudent fails to notify an institutional official of a change in residency, an
institutional official may investigate and evaluate the student’ sresidency status.

(3) (a) Ifastudentfailstoprovide, by thedatespecified by theinstitution, information
required by an institution in adetermination of residency status, the student
shall benotified by theinstitution that the review has been canceled and that
adetermination has been made.

(b) Notification shall be made by registered mail, return receipt requested.
(c) Notificationshall bemadewithinten (10) calendar daysafter thedeadlinefor
receipt of materials has passed.

(4) A student shall not be entitled to appeal adetermination of residency statusif the

determination madeby aninstitutionisbecauseastudent hasfailed to meet published

deadlinesfor thesubmission of information asset forthin subsection (3) of thissection.

A student may request areview of adetermination of residency statusin asubsequent

academic term.

Section 13. Institutional Responsibilities.
Each institution shall:

(1) Provide for an administrative appeals process that includes a residency appeals
officer to consider student appeal sof aninitial residency determinationandwhichshall
includeaprovisionof fourteen (14) daysfor thestudent toappeal theresidency appeals
officer’ sdetermination;

(2) Establish aresidency review committeeto consider appeal sof residency determi-
nationsby theresidency appealsofficer. Theresidency review committee shall make
adetermination of student residency status and notify the student in writing within
forty-five (45) days after receipt of the student appeal;
(3) Establishaformal hearing processasdescribedin Section 14 of thisadministrative
regulation; and
(4) Establish written policies and procedures for administering the responsibilities
established in subsections (1), (2), and (3) of this section and that are:

(&) Approved by theinstitution’ sgoverning board;

(b) Madeavailableto al students; and

(c) Filedwiththecouncil.

Section 14. Formal Institutional Hearing.

(1) A student who appeals a determination of residency by a residency review
committeeshall begranted aformal hearing by aninstitution if therequestismadeby
a student in writing within fourteen (14) calendar days after notification of a
determination by aresidency review committee.

(2) If arequest for aformal hearing isreceived, an institution shall appoint ahearing
officer to conduct aformal hearing. The hearing officer:

(a) Shall beapersonnotinvolvedindeterminationsof residency at aninstitution
except for formal hearings; and

(b) Shall not be an employee in the same organizational unit as the residency
appealsofficer.

(3) Aningtitutionshall havewritten proceduresfor theconduct of aformal hearing that
have been adopted by theboard of trusteesor regents, asappropriate, and that provide
for:
(@) A hearing officer to make arecommendation on aresidency appeal;
(b) Guarantees of due processto astudent that include:
1. Theright of astudent to be represented by legal counsel; and

2. Theright of astudent to presentinformationandto present testimony and
information in support of aclaim of Kentucky residency; and

(c) A recommendation to beissued by the hearing officer.
(4) An institution’s formal hearing procedures shall be filed with the Council on

Postsecondary Education and shall be available to a student requesting a formal
hearing.

Section 15. Cost of Formal Hearings.

(1) Aninstitution shall pay thecost for al residency determinationsincluding thecost
of aformal hearing.

(2) A student shall pay for thecost of all |egal representationinsupport of thestudent’s
claimof residency. (17 Ky.R. 2557; ff. 4-5-91; Am. 22 Ky.R. 1656; 1988; eff. 5-16-
96; 23Ky.R. 3380; 3797; 4099; ff. 6-16-97; 24 Ky.R. 2136; 2705; 25Ky.R. 51; eff.
7-13-98; 25 Ky.R. 2177; 2577, 2827; €ff. 6-7-99; 749; 1238; eff. 11-12-2002.)

Revised Effective November 12, 2002

For further information about residency, please contact the Office of
Undergraduate Admissionand University Registrar, Funkhouser Bldg.,
University of Kentucky, Lexington, KY 40506-0054.

Policy subject to change without notice.



