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RE: FIRST SUPPLEMENT - Anthem Protest of the Award of REP # 758-2000000202

Dear Secretary Johnson,

On June 12, 2020, Anthem Kentucky Managed Care Plan, Inc. (“Anthem”) filed a protest 
of the award of RFP # 758-2000000202. That protest is incorporated herein by reference. As 
confirmed in the June 9, 2020 email of Traci Walker to Craig Dilger, Anthem’s time to file a 
protest does not begin to run imtil the Finance Cabinet provides the documents requested by 
Anthem in its Open Records Act request (“ORR”) of June 1, 2020.

Because the Finance Cabinet has not provided crucial documents called for in Anthem’s 
ORR (including but not limited to the RFP scoring process, the notes of individual reviewers, and 
portions of the United RFP response that have not yet been provided), Anthem’s time for protesting 
the contract award has not yet begun.

Nevertheless, in an abundance of caution, Anthem filed its protest within two weeks of the 
contract award based on the information then available to Anthem. Similarly, Anthem is filing 
this supplement to that protest within two weeks of the Finance Cabinet uploading certain 
additional (but limited) information after the close of business on June 12,2020. Anthem reserves 
the right to supplement its bid protest - and expects to do so - after the Finance Cabinet 
continues its rolling production of documents in response to Anthem’s ORR.

The documents that the Finance Cabinet produced from the evening of June 12, 2020 
through 12:01 am on June 26, 2020, further establish that Anthem’s bid protest must be granted. 
The recently produced documents establish additional facts and legal bases to set aside the contract 
award:

• TVnthem was unfairly and unlawfully penalized ten points for failing to include a 
Certificate of Authority in its RFP response - even though that Certificate of Authority 
was included in Anthem’s response and the Finance Cabinet has recently recognized
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that this Certificate of Authority is part of the official record of Anthem’s RFP 
response.

• Molina should have been disqualified as a bidder for the Medicaid MCO contract 
because it elected to employ Ms. Emily Parento as a consultant. As more fully 
described below, Ms. Parento had access to all of the non-public files associated with 
the 2019 REP process. Molina’s retention of Ms. Parento provided an unfair advantage 
and requires that Molina be disqualified.

• Separately, Molina’s bid was non-responsive in that it excessively and improperly 
redacted public information regarding lawsuits and other acts and omissions that were 
required to be disclosed to the Cabinet and to the public. The RFP specifically 
contemplates disqualifying a bidder that attempts to shield from public view 
information that falls outside specific, narrowly circumscribed categories.

• The Cabinet has employed improper and/or questionable procedures that call the 
contract award into question. Importantly, despite the passage of 25 days since they 
were requested, the Cabinet has failed to produce individual evaluators’ notes and score 
sheets, even though the Cabinet specifically required evaluators to take and preserve 
these documents. The absence of these documents is even more troubling because the 
evaluators used “consensus scoring,” which could be used to shield questionable or 
biased decision-making. Moreover, the Cabinet used the same evaluators for the 2020 
RFP process as it used for the rescinded 2019 process, even though in announcing the 
award Governor Beshear expressed his confidence in the new award because different 
evaluators had scored the 2020 bids.

• Further, the newly produced documents evince additional scoring errors, inflating 
Molina and United’s scores while improperly diminishing Anthem’s scores.

These new issues revealed by the newly produced documents, especially when coupled 
with the numerous grounds Anthem identified in its June 12 protest, leave no doubt the contract 
award should be set aside and that an MCO contract be awarded to Anthem.

Supplement to Legal Basis of Protest

In addition to the legal and factual bases for its bid protest as set out in Anthem’s letter of 
June 12,2020 to the Finance Cabinet, Anthem sets out the following information as further support 
for why the contracts award at issue must be set aside.

1- The Finance Cabinet acted unlawfully and arbitrarily and capriciously in penalizinu 
Anthem for not including a specific document in its RFP response when that 
document was in fact provided to the Cabinet in a timely submission and is included 
in the official record of Anthem’s response on file with the Cabinet.
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Over the last two weeks, the Finance Cabinet has provided evidence confirming that 
Anthem was heavily and unfairly penalized for not submitting its Certificate of Authority to the 
Finance Cabinet - even though Anthem, in fact, included that document in its official submission 
to the Cabinet. On June 15, 2020, Traci Walker confirmed that Anthem’s Certificate of Authority 
was included in the official record of Anthem’s response to the RFP. (Attachment A) Thus, it is 
beyond question that Anthem’s Certificate of Authority was timely received by the Finance 
Cabinet, it should have been considered in evaluating Anthem’s response, and Anthem should not 
have been penalized. The newly produced documents confirm the groxmds for setting aside the 
contract award that Anthem set forth in its June 12 protest. See Anthem Bid Protest, p. 10 (June 
12, 2020). This scoring error by the evaluators resulted in a reduction in 10 points to Anthem’s 
score (half of the narrow difference between the total scores of Anthem and Molina).

2. Molina should be disqualified as a result of the conflict of interest of one of 
Molina’s proposed Kentucky team members who had unfettered access to inside 
information regarding the 2019 RFP submissions of other bidders, as well as the 
evaluators’ notes regarding the strengths and weaknesses of each of those bids.

The documents recently provided by the Finance Cabinet in response to Anthem’s ORR 
establish that Molina had actual or constructive access to material non-public information that 
disqualifies Molina from a contract award. Moreover, Molina’s RFP response strongly suggests 
that Molina has attempted to unfairly and inappropriately bias the evaluators. At a minimum, 
Molina’s conduct gives rise to an appearance of impropriety that demands thorough investigation 
by the Finance Cabinet. See KRS 45A.340(6) (addressing unpaid service with an agency and 
direct and indirect conflicts of interest).

Specifically, Molina’s RFP response, which was made available to Anthem after Anthem 
filed its original protest, states that Molina has “engaged Emily Whelan Parento, JD, LEM, to 
assist in developing an implementation strategy that is fully synergistic with the goals of the 
Commonwealth and its managed care program. A native Kentuckian and current Louisville 
resident, Ms. Parento has previously served in a leadership role at CHFS [Cabinet for Health and 
Family Services]: executive director of the Office of Health Policy from 2013 2015." Molina did 
not disclose in its RFP response that Ms. Parento also served in the Fall of 2019 on the transition 
team for the incoming Governor of Kentucky,focusing on health issues and CHFS. Documents 
produced by the Finance Cabinet establish that Ms. Parento was given access to the Cabinet’s 
entire file regarding the rescinded 2019 MCO contract awards. A copy of the Non-Disclosure 
Agreement that Ms. Parento signed to obtain access to that file is attached. (Attachment B) 
Whatever inside information Ms. Parento acquired as a result of her review of the RFP responses 
of Anthem and others is imputed to Molina. Banc Insure, Inc. v. U.K. Bancorporation Inc., 830 F. 
Supp. 2d 294, 301-02 (2011) (general rule in Kentucky is that “a principal is charged with notice 
of facts that an agent knows or has reason to know”).

Other than Molina, no other vendor had access to the 2019 RFP submissions of competitors 
or to the evaluators’ comments regarding the strengths and weaknesses of each 2019 RFP response. 
In fact, after the contract awards were rescinded, on or about Dec. 23,2019, Anthem was informed
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that because the contracts were no longer in force and the 2019 RFP had been withdrawn, the R I P 
submissions of other vendors no longer stood as an open record and would not be provided to 
Anthem, even though Anthem had specifically requested them in a previous Open Records 
Request. Thus, Molina possessed, either actually or constructively, material non-public 
information that provided Molina a distinct and unfair advantage in the 2020 RFP process. As a 
result of Molina’s decision to hire a consultant who unquestionably had access to such information, 
Molina must be disqualified. See NKF Engineering, Inc. v. United States, 805 F. 2d 372, 374, 378 
(Fed. Cir. 1986) (affirming “decision to disqualify [a bidder] because of an appearance of 
impropriety” that arose out of the bidder’s employment of a former government employee who 
had access to sensitive information regarding the procurement process).

Additionally, in her role on the Governor’s transition team, Ms. Parento would have 
assisted in identifying and vetting new executive talent for the Cabinet, and she would have been 
known as having significant influence in the new administration. Both the Secretary and General 
Counsel of the Finance Cabinet served on the 2020 RFP evaluation team, which raises significant 
concerns of unfair bias in favor of Molina.

Molina undoubtedly believed that Ms. Parento would be well-known to the evaluators and 
that her retention by Molina on a limited, short-term basis would give Molina an edge in scoring. 
Vendors should not be rewarded for hiring a consultant for the purpose of obtaining an unfair 
advantage in the scoring of its RFP. Moreover, should the Finance Cabinet not pursue an 
investigation and instead affirm the contract award, it would encourage vendors to follow Molina’s 
questionable business practices with respect to future RFPs issued by the Commonwealth - 
substantially harming the public.

Here, the inclusion of Ms. Parento’s name in the RFP did not go unnoticed by the 
evaluation team. The evaluators’ comments on Molina’s scoresheet read in pertinent part as 
follows: “The extent of Emily Parinto’s [sic] role/engagement is unclear, see page 6.” Molina 
Scoresheet, Section 60.7 A (“Company Background - 1. Corporate Experience”) (“Comments” 
column). Whether these comments should be interpreted as a determination that Molina would be 
advantaged through Ms. Parento’s past position with Kentucky or instead as reflecting a concern 
that Molina was using Ms. Parento’s name to seek an advantage in the scoring, the evaluators’ 
comments raise grave questions with respect to the integrity of the contract evaluation process and 
require a full and transparent investigation by the Finance Cabinet. If substantiated, the only 
appropriate remedy is disqualification.

3- Molina should have been disqualified as a result of its failure to comply with the 
express and unambiguous provisions of the RFP with respect to designation of 
information as confidential.

In an effort to conceal its RFP responses from public scrutiny, the media and other bidders, 
Molina improperly designated portions of its response as confidential, proprietary and trade secrets 
in bad faith and in clear violation of the requirements of the RFP applicable to all bidders. For
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example, Molina has attempted to hide from the citizens of Kentucky sanctions imposed against it 
and the existence of material legal proceedings filed against it. The existence of a pending lawsuit 
stands as a matter of public record and cannot possibly be viewed as constituting proprietary 
information as described in the RFP.

Neither the citizens of Kentucky nor Anthem can determine whether Molina complied with 
the disclosure requirements set forth in the RFP. Instead, Molina is attempting to hide this 
information from public scrutiny even though the existence of such court records is not 
confidential information. Molina - in flagrant disregard of the RFP’s instructions - included the 
following claim of confidentiality in its RFP response:

Molina Healthcare of Kentucky, Inc. (Molina) is wholly owned by Molina Healthcare, Inc. (MHl).
Molina includes the following attachments to B.2 Corporate Information as detailed in Table I.

Table 1, Attachments to B.2 Corporate Information

>jc * *

MHl and Subsidiaries 
Litigation History

MHl and Subsidiaries 
Sanctions History

Please find this attachment on the Proprietary Information and Data USB within B.2 
Corporate Information.
Redacted as proprietary, confidential, and/or trade secret per RFP Section 40.29, 
Vendor Response and Proprietary Information, and the Kentucky Open Records Act, 
KRS 61.878.

Please find this attachment on the Proprietary Information and Data USB within B.2 
Corporate Information.
Redacted as proprietary, confidential, and/or trade secret per RFP Section 40.29, 
Vendor Response and Proprietary Information, and the Kentucky Open Records Act, 
KRS 61.878.

Molina’s RFP response is replete with redactions such as the following:

Redacted as propiielurs, conlldetithd, und'or trade secret per RI-'P Section 40.29. X'eiidor 
Response and Proprietiirv Information, and the Kentucky Open Records Act. KRS 61.878. This 

material can he found in the sealed Proprietary Information and Data proposal.

Molina’s effort to improperly designate a significant portion of its response as “proprietary, 
confidential and/or trade secret” begs the question: What is Molina seeking to hide from the 
citizens of Kentucky and why would the Finance Cabinet tolerate this wrongful behavior?
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Molina’s conduct violates the express provisions of the RFP. Section 40.29 of the RFP 
unambiguously states that the designation of information as confidential contrary to the provisions 
of the RFP will not be tolerated by the Finance Cabinet. Section 40.29 provides in pertinent part;

Informational areas which normally might be considered proprietary shall 
be limited to individual personnel data, customer references, selected 
financial data, formulae, and financial audits which, if disclosed, would 
permit an unfair advantage to competitors. If a proposal contains information 
in these areas that a vendor declares proprietary in nature and not available 
for public disclosure, the vendor shall declare in the Transmittal Letter 
[see Section 60.6 (A)] the inclusion of proprietary information and shall 
noticeably label as proprietary each sheet containing such information. 
Proprietary information shall be submitted under separate sealed cover 
marked “Proprietary Data". Proposals containing information declared by the 
vendor to be proprietary, either in whole or in part, outside the areas listed 
above may be deemed non-responsive to the RFP and may be rejected.

(Emphasis in original) The RFP then expressly warns vendors, “Proposals containing 
information declared by the vendor to be proprietary, either in whole or in part, outside [of 
the narrow categories of information that the RFP expressly declares to be confidential] may 
be deemed non-responsive ... and may be rejected.” (Emphasis added). Molina has flouted 
this admonition and its obligation under Kentucky law. Past and pending lawsuits are available 
through public court records and do not constitute “individual personnel data, customer references, 
selected financial data, formulae, and financial audits” that, if disclosed, “would permit an unfair 
advantage to competitors.”

The RFP expressly states that when a vendor labels as proprietary portions of its RFP 
response that fall outside of the Finance Cabinet’s narrow categories of what stands as confidential 
material, the vendor’s submission may be “deemed non-responsive” and rejected by the Cabinet.

The failure by the evaluation committee to disqualify Molina is particularly problematic 
because the evaluators inexplicably refused to score or consider a vendor’s unlawful conduct that 
has been made public in past and pending litigation. To date, the Finance Cabinet has provided 
no documents in response to Anthem’s ORR that explains the evaluators’ abrupt decision to 
disregard essential information required by the RFP. The combination of; (a) Molina hiding its 
past and pending litigation from the public and (b) the evaluators’ sudden and unexplained decision 
to disregard this information in their scoring creates a strong inference that the evaluators and the 
procedures they utilized were biased in favor of Molina.*

Molina’s designation of material as “confidential” in violation of the requirements of the 
RFP is rampant. In addition to designating its sanctions and pending and past lawsuits as

' As previously noted, all vendors were effectively given full credit (10 points) for this item, even though Molina 
would not have received all available points based on its past conduct (as reflected in numerous lawsuits). Based on 
documents made available by the Finance Cabinet to date, it appears that the decision to waive scoring of this item 
occurred at the final stages of the process and apparently after the individual evaluators had completed their 
preliminary scoresheets.
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confidential, Molina has designated twenty-five (25) other areas of its RFP response as 
confidential in blatant violation of the requirements of the RFP?

Molina could have and should have been disqualified based on the provisions of the RFP, 
See L-3 Glob. Commc’ns Sols., Inc. v. United. States, 82 Fed. Cl. 604, 609 (2008) (a bidder whose 
proposal is materially noncompliant with a solicitation's requirements is improper); accord Eco 
Tour Adventures, Inc. v. United States, 114 Fed. Cl. 6, 32 (2013). The Finance Cabinet - just like 
Kentucky courts - should not tolerate the improper designation of material as confidential in an 
effort to hide information that the public is entitled to see. Edwards v. Hickman, 237 S.W.3d 183, 
192 (Ky. 2007); see also THK Am., Inc. v. NSK Co., 157 F.R.D. 637, 647 (N.D. Ill. 1993) 
(concluding that Defendants’ over-designation of material as proprietary and confidential is “the 
product of bad faith”). This is particularly important here, given the size and importance of the 
Medicaid MCO contracts to the health and welfare of the Commonwealth and its citizens.

4- After filing its June 12, 2020 bid protest, Anthem has received additional 
documents from the Finance Cabinet that reveal additional bases that justify setting 
aside the contract awards.

After filing its protest, Anthem has received limited information in response to its June 1, 
2020 ORR. As set out below, these recently produced documents reveal several additional bases 
for granting Anthem’s bid protest.

a. The Cabinet failed to follow proper procedures.

The Finance Cabinet directed, and each technical evaluator agreed in writing, that she or 
he would carefully evaluate the RFP responses and would be prepared to support and document 
any preliminary scoring. See Evaluation Committee Member Agreement. This agreement directs 
evaluators to; “Clearly mark all notes as ‘Preliminary’ including, but not limited to, any pages 
printed from the electronic response(s).” The Agreement continues: “In some cases, as directed by 
the OPS Buyer, an Agency Procurement Lead will facilitate the preliminary meeting, which 
includes preliminary notes/scores. The Agency Procurement Lead will bring to the Final Technical 
evaluation meeting to be held at Finance/OPS with the Technical Evaluators; Technical Evaluators

2 The other areas of its RFP response where Molina improperly designated material as confidential are: (l).Molina 
Management Services Agreement, (2) Molina Bylaws with Certificate, (3) MHI Sixth Amended and Restated Bylaws, 
(4) MHI and Subsidiaries Litigation History, (5) Subcontractors Litigations and Sanctions, (6) Exhibit B.3-5 Molina 
Operations Organizational Chart, (7) Claim and Encounter Submission Methods, (8) Encounter Error Workflow 
Process, (9) Claims and Encounter End to End Data Flow-All States, (10) Credentialing Program Policy, (II) 
Assessment of Organizational Providers Policy, (12) Fair Hearing Plan Policy, (13) Credentialing Verification 
Organization Procedures, (14) Molina Kentucky Provider Services Agreement Template, (15) Molina Kentucky 
Hospital services Agreement Template, (16) Molina Kentucky Combined Services Agreement Template, (17) Avesis 
Dental Services Provider Contract Template, (18) March Vision Services Provider Contract Template, (19) Molina 
Provider Network Detail File Final, (20) Molina Network Summary Report, (21) Molina Statewide Geographic Access 
Report - Regions 1-8, (22) Sample Molina Network Adequacy Report - Providers, (23) Sample Molina Network 
Adequacy Report - Facilities, (24) Sample Molina Accessibility of Services Report and (25) Authorization Business 
Process.
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must be prepared to justify preliminary score.”

Nevertheless, although a final determination was made, no preliminary or final notes from 
individual evaluators have been produced to Anthem to date pursuant to its ORR. Thus, it would 
appear that evaluators either (1) ignored their agreement with the Finance Cabinet, (2) did not take 
or retain any notes or other justifications despite the Finance Cabinet’s directives, or (3) the 
Cabinet is depriving Anthem of essential evaluation documents that may establish that the bid 
should be set aside. Any of these explanations would suffice to overcome the presumption of 
correctness that would otherwise apply to the evaluators’ determinations under KRS § 45A.280.

It is a black letter principle of administrative law that an agency’s failure to follow its own 
selection process stands as “a prejudicial violation of a procurement procedure established for the 
benefit of offerors.” Hunt Bldg. Co. v. United States, 61 Fed. Cl. 243, 273 (2004); see Dubinsky v. 
United States, 43 Fed. Cl. 243, 267 n.56 (1999): J.G.B. Enterprises, Inc. v. United States, 921 F. 
Supp. 91, 95 (N.D.N.Y. 1996).

Courts have repeatedly found that the worksheets of evaluators can be significant evidence 
of whether the agency has followed appropriate procedures, particularly when questions of bias 
have been raised. See Pitney Bowes Gov’t Solutions, Inc. v. United States, 93 Fed .Cl. 327, 334- 
36 (2010). In Caddell Constr. Co. v. United States, 111 Fed. Cl. 49, 91-94 (2013), for example, 
the court observed that the lack of contemporaneous notes taken by the agency can support the 
conclusion that the agency’s decision was arbitrary and capricious. This is particularly true here 
- where evaluators were expressly directed to take and preserve contemporaneous notes.

As a result of this unexplained irregularity, the issuance of these awards should be set aside 
if the Finance Cabinet is unable to immediately produce its evaluators’ contemporaneous notes.

b. Consensus Scoring

The Finance Cabinet’s recent ORR response discloses that scoring was done by consensus. 
MCO PMB RFP Schedule (“May 29-Proposals to Evaluation Team (Evaluation Team must be 
available from May 29-June 30th)” “May 29-June 14 - Individual evaluator reading and scoring 
June 15-17 - Consensus scoring (Critical).”). The Evaluation Committee Agreement signed by all 
reviewer mandates consensus scoring. The process of having multiple evaluators conduct scoring 
separately serves to reduce the risk of one evaluator skewing the results. Consensus scoring tends 
to undermine the value of having multiple evaluators, however. Accordingly, when consensus 
scoring is used, it is important that the contemporaneous notes of individual scorers be preserved 
to ensure that the process was not determined by one or two evaluators who ignored the RFP’s 
criteria and advocated for a specific bidder for other reasons, and it becomes crucial when there 
are questions of unfair bias or the appearance of impropriety. In this case, the use of consensus 
scoring calls the contract awards into question.

c. Failure to Utilize Different Evaluators From 2019 Contract Award

In November 2019, the Finance Cabinet issued contract awards to Aetna, Humana, Molina, 
United and WellCare. Shortly thereafter. Governor Beshear rescinded these contract awards and 
directed that a new RFP be issued and new evaluations take place.
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After cabinet level positions were installed under Governor Beshear, the Kentucky 
Department of Medicaid Services concluded that “we will need to assign new reviewers as the last 
individuals used to score the responses will need to be replaced.” Email of Commissioner Lisa 
Lee (Jan. 27, 2020). The next day, however, the Department of Medicaid Services wrote: “After 
double checking with Finance, we have confirmed that we need to use the same reviewers.” Email 
of Commissioner Lisa Lee (Jan. 28,2020). The fact that the Finance Cabinet has produced no other 
emails explaining this abrupt change highlights the oddities and irregularities with respect to this 
contract award.

The irregularities in the original evaluation process and the selection of evaluators, and the 
need to correct these issues for the 2020 RFP process, are best demonstrated by Governor 
Beshear’s belief that there should be different evaluators and that this change in the makeup of the 
evaluation team had, in fact, been implemented. At Governor Beshear’s press conference of May 
29, 2020, when he announced the contract awards, he stated:

I think the fact that two different Administrations and two different groups of 
scorers ultimately came to the same conclusions, though the five, the top five that 
were awarded, some of those switched places within those five, I think it should 
give people confidence in it. (Emphasis added.)

Governor Beshear must have been misinformed that there were two different groups of 
scorers, and his basis for confidence in the process is based on a false pretense. The absence of 
any explanation for the Finance Cabinet using the exact same evaluators in 2019 and 2020, amply 
explains why many of the evaluators’ comments on the scoresheets were identical between 2019 
and 2020. As a result, the bias that existed among the evaluators in 2019 (which Governor Beshear 
mistakenly thought he had rectified) also plagued the 2020 contract award. Understandably, the 
evaluators from 2019 did not want to concede that their earlier scoring was wrong or biased when 
asked to perform the same task a few months later in 2020. Accordingly, the use of the same 
evaluators has simply replicated the problems that plagued the 2019 contract awards.

d. Specific Scoring Errors and Irregularities Establish that Anthem Should Have 
Received a Higher Score

Anthem described numerous categories in its June 12 Protest where the Cabinet had failed 
to score Anthem’s bid or the bids of its competitors fairly. With the documents recently produced 
by the Finance Cabinet in response to Anthem’s ORR, Anthem identifies the following additional 
scoring irregularities that render the contract award erroneous, unlawful, and arbitrary and 
capricious. New examples that show that Anthem’s score should have increased include:
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Scoresheet Section Description of Cabinet’s Scoring Error Point Value

60.7B(3)(b),(v)- 
Staffing

While a chart provided by United in its RFP response states 
that 409 staff members are accountable to the CEO of 
UnitedHealthcare Plan of Kentucky, only 266 staff 
members are identified as residing in Kentucky. 
Anthem’s REP response states; “Our Staffing model 
consists of more than 360 positions that are fully dedicated 
to serving KY Medicaid.” Anthem RFP Response § 60.7 
B(3); see also Table B3B-2 (identifying further employees 
dedicated to Kentucky Medicaid. Anthem’s RFP response 
further states that “all key staff are located within Kentucky 
and are dedicated to this contract.” Nevertheless, Anthem 
was penalized for its response to RFP § 60.7 B(3) because 
the reviewers had difficulty “identifying which staff were 
based in Kentucky vs. dedicated to Kentucky, i.e. corporate 
plans vs. Kentucky Medicaid." The reviewers appear to 
have accepted the total staffing number provided in 
United’s narrative at face value without conducting a 
detailed review of their organizational charts and arbitrarily 
and capriciously penalized Anthem for providing precise 
numbers with respect to its staffing in Kentucky for this 
contract.

10

60.7 C (2), (5), (6), 
(7), (8), (9), (12), 
(13), (14), (15), 
(16), (17), (18), 
(19), (20), (21), 
(22), (23), (24), 
(25), (26), (27), 

(28)

With respect to each of these sections, the evaluation team 
deducted points from Anthem’s score even though Anthem 
received no negative comments from evaluators. A 
comparison of how Anthem was scored to the responses and 
scoring of other vendors establishes that the process was 
arbitrary and capricious.

75.5

60.7 B(2)(a) - 
Ownership 
Disclosures

Anthem was the only bidder that complied with the 
expanded section on Ownership Disclosures. Anthem 
should not have been penalized 4 points for this section. 
Information was clearly marked - including information 
responding to new requirements, and was not misstated. 
Instead other bidders, including Molina and United should 
have lost at least 4 points for incomplete responses.

4 point increase 
for Anthem; 4 
point decrease 

for other 
bidders
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60.7 B(2)(c) - 
Company 

Background - 
Corporate 

Information - 
financial viability

Molina’s RFP response states that it has suffered a recent 
loss of $512,000,000.00, This further supports the fact that 
Anthem’s financial strength is far superior to Molina’s, thus 
reiterating that it is irrational, arbitrary and capricious (and 
indicative of unfair bias) that Molina’s scoring on this item 
was not appreciably different from Anthem’s scoring. 
Molina’s response to this question is further flawed due to 
the fact that Molina failed to disclose all required 
subcontractors in the response, and thus, failed to provide 
financial viability information for those subcontractors as 
required.

n/a
The additional 

points that 
should have 

been added to 
Anthem’s score 
is set out in the 
June 12, 2020 

Bid Protest

FURTHER SUPPORT FOR THIS ITEMS IS SET OUT IN 
DETAIL IN ANTHEM’S PROTEST LETTER AND 
ANTHEM’S RFP RESPONSE.

The newly discovered errors listed above (when combined with the errors identified in Anthem’s 
original bid protest of June 12, 2020) result in a total of 130.5 points that should have been added 
to Anthem’s score. These errors further demonstrate that the contract award to Molina and United 
instead of Anthem was erroneous, arbitrary and capricious, in violation of the Finance Cabinet’s 
own procedures, and unlawful.

5. After filing its June 12, 2020 protest, Anthem has received additional documents 
from the Finance Cabinet that provide further factual support that Molina’s bid 
should have received a lower score.

The documents recently produced in response to Anthem’s ORR add additional factual 
support for the following error identified in Anthem’s bid protest of June 12, 2020. Molina and 
United should have received the following additional reductions in their scores:

Scoresheet Section Description of Cabinet’s Scoring Error Point Value

60.7 A & B(3)(b) - 
Staffing

Molina’s staffing assumptions are based on an assumption 
that it will have 300,000 members. This number is 
unreasonable - particularly for a new entrant to the 
Kentucky market. As a result, many of the assumptions 
contained in Molina’s bid are unrealistic. Moreover, 
Molina’s promise of various benefits to the Commonwealth, 
including the number of new jobs it would create, are 
predicated on these assumptions and are wholly unreliable.

Reduction in 
Molina’s score 
of at least 10 
points.
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60.7 B(2)(a);
60.7(B)(2)(c);
60.7(B)(2)(d);

60.7 C(l)(c) & (d);
60.7(C)(ll)

Molina appears to have listed only certain affiliated 
subcontractors and not all subcontractors as required by the 
RFP. This concern is flagged in the evaluators’ comments: 
“They have a clear list of subcontractors, but it doesn’t 
appear that they have included all. The parent company 
provides a lot of services.”

Nevertheless, Molina received a score of 4 out of 5, for a 
total of 24 points. Under any objective analysis, Molina 
should have received a far lower score. Molina’s 
incomplete subcontractor list makes Molina’s responses to 
multiple other questions requiring subcontractor 
disclosures/information fatally flawed, and scores for those 
questions should have been adjusted down significantly as 
well. Subcontractor disclosures are an important part of 
every RFP, and the Commonwealth has a strong interest in 
knowing and evaluating the entire list of subcontractors that 
would be providing services to members. The evaluators 
effectively ignored the reasons why this information is 
required for responses to the RFP.

Reduction in 
Molina’s score 
of at least 16 
points.

60.7 C(18)(e)- 
Technical 

Approach Provider 
Network - 

development of 
network 

capabilities

In its June 12, 2020 bid protest, Anthem noted that the score 
of Molina for this item was arbitrary and capricious. Newly 
produced documents by the Finance Cabinet now establish 
that United’s score was unreasonably and inationally higher 
when compared to the responses and scoring of other 
bidders.

Humana, Passport, and WellCare received half of the total 
available points, for a loss of 7.5 points, for their respective 
responses to this RFP request. Their scoresheets indicate 
these reductions were for failing to complete all of the 
required fields (e.g., languages spoken by providers).

In stark contrast. United received all of the available points 
for this item. The United response spreadsheet listed 72,838 
providers. Upon inspection it is clear that many of the 
provider names are listed multiple times in the spreadsheet, 
do not have confirmation of a signed Medicaid contract or 
signed Letter of Intent, and contain out-of-state providers 
who are simply part of United’s national listing of its 
Medicaid network. Additionally, United’s response did not 
include the required Medicaid Identification Numbers in the 
spreadsheet. For the providers without Identification

Reduction in 
United’s score 
of 7.5 points
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Numbers, United indicated that they were “confirming.” Of 
the 72,838 providers listed, only 9,195 included verified 
Medicaid Identification Numbers and therefore the required 
credentials to be a Medicaid Provider.

As a result of these items where Molina’s score should have been reduced and similar items set 
out in Anthem’s June 12, 2020 bid protest, Molina’s score should have been reduced by at least 
32 points and United’s score by at least 11.5 points. This scoring (where Molina and United were 
scored higher than justified by any reasonable and rational analysis of the RFP responses) establish 
that the contract awards were arbitrary and capricious.

Resulting Prejudice to Anthem

The supplemental information set out above further establishes that Anthem was prejudiced 
by the erroneous and imlawfiil contract awards that are the subject of this bid protest.

Reservation of Right to Supplement

Given that the Commonwealth of Kentucky has still not provided Anthem with crucial 
documents (including but not limited to the RFP scoring process, the notes of individual reviewers, 
and portions of the United RFP response that have not yet been provided) as requested in Anthem’s 
June 1, 2020 Open Records Request, Anthem hereby reserves the right to amend and/or 
supplement this protest with additional basis for protest, based on any information subsequently 
revealed.

Request for Relief

For all of the foregoing reasons set forth herein and in Anthem’s original protest letter filed 
on Jtme 12, 2020, Anthem continues to seek the relief requested in its original protest letter, 
including a contract award, a stay of all action on the pending award and the cessation of any and 
all implementation activity on the awarded contracts until such time as the Secretary rules on the 
Protest, consistent with KRS § 45A.290. Anthem further requests that: 1) Molina be disqualified 
and its contract award voided, and a contract awarded to Anthem, and/or; 2) the Finance Cabinet 
correct the scoring by the evaluators and add to Anthem’s scoring (and subtract from the scoring 
of Molina and United) all scoring determinations that were erroneous, violated procedures, or were 
arbitrary and capricious, which results in a contract award to Anthem, and/or; 3) conduct an 
unbiased evaluation using new and independent evaluators, and/or; 4) correct all procedural 
irregularities that tainted the evaluation process; and/or 5) set aside the contract awards and 
conduct a new RFP and evaluation process after the current pandemic allows such an evaluation
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to proceed. The contract awards should be set aside, and a contract awarded to Anthem.

Thank you for your consideration of Anthem’s bid protest and this supplement thereto.

Harry Dadds 
Counsel for Anthem

Craig t^iiger 
Tgm-W^ch





Attachment to Anthem's 6/26/2020 Supplement to Bid Protest

From: "Walker, Traci (Finance OGC)" <traci.walker@ky.gov>
Date: June 15,2020 at 1:32:45 PM EDT
To: "Dilger, Craig C." <craig.dilger@skofirm.com>
Subject: Open Records Request 0-20-530 C Dilger SKO

Craig,

Per our conversation on Friday regarding your most recent request regarding Anthem’s hard 
copy submission. You stated that you were more concerned to see if the Certificate of Authority 
was submitted in the hard copy. I have attached that document to this email. Should you wish to 
proceed with wanting the hard file we can schedule you a time to come into our office to review 
that file and make any copies to the file that you need.

Please let me know if I can be of fiirther assistance.

Regards,

Traci Walker

Open Records Specialist
Finance and Administration Cabinet
Office of General Counsel
702 Capital Ave, Room 392
Frankfort, KY 40601
(502) 564-8629
Fax: (502)696-5833

mailto:traci.walker@ky.gov
mailto:craig.dilger@skofirm.com


Anthem Kentucky Managed Care Plan, Inc. (Anthem) Attachment B.2.b-3. Certificate of Authority

GOVERNOR
DEPARTMENT OF INSURANCE

Satisfactory evidence has been furnished to me showing that Anthem Kentucky Managed 
Care Plan, Inc. organized in the State of Kentucky, and having its principal office at 
Louisville, KY, is in sound and solvent condition, and has fully complied with all the provisions of the 
insurance Laws of the Commonwealth of Kentucky that are applicable thereto. Now, therefore, on 
behalf of the Department of Insurance of the Commonwealth of Kentucky, I do hereby authorize the said 
insurance company to transact the business of

Health Maintenance Organization - Limited to Medicaid Business insurance

in ths Commonwealth for the period beginning on the date shown below and to continue in force as long 
as the insurer is entitled thereto.

Commissioner, Department of Insurance

This Certifictie Authority sh^ st ali times, be the property of the Conanmweshh of Keotudry, sod 
upon any cxpintion, unpeastoa. revocatroo, or twmmukm thensoC the amuer staS {Homptiy deliver 
t^Ccnlmite to the Dqpaftnwnt of lotursooe.

CERTIFICATE NO: 47-0992859 DATE: 07/21/2014

EFFECTIVE DATE: 07/21/2014

Medicaid Managed Care Organization (MCO) - All Regions 
RFP 758 2000000202

Attachment B.2.b-3 — Page 2



Anthem Kentucky Managed Care Plan, Inc. (Anthem) Attachment 8.2.b-3. Certificate of Authority

STEVEN L. BESHEAR 
Governor

Commonwealth of Kentucky 
PuBuc Protection Cabinet 
Depafttment of Insurance 

P.O, box 517 
PRANKFOFTT, KENTUCKY 40602 
Telephone: (800) 595 - 6053

Larry R. Bond 
ACTING Secretary

SHARON P.CLARK 
Commissioner

July 21. 2014

Cecelia R. Manlove
Anthem Kentucky Managed Care Plan, Inc.
ATTN: REGULATORY- Anthem KY
4425 Corporation Ln, 
Virginia Beach, VA 23462

RE: Certificate of Authority for Anthem Kentucky Managed Care Plan, Inc.

Dear Cecelia R. Maniove:

We are pleased to enclose the original Certificate of Authority permitting your Insurer to transact the 
business of insurance in the Commonwealth of Kentucky. This once-issued Certificate may be 
renewed each year by payment of the renewal fee.

We are confident that you accept, along with this Certificate, the responsibility to provide prospective 
policyholders in the Commonwealth with optimum insurance coverage. We trust that you will work 
diligently toward our common goal of providing superior service through well-trained and qualified 
representatives. Please note that all agents, agencies, adjusters, and administrators should be 
licensed in Kentucky before conducting business for your entity. You can contact our Agent Licensing 
Division at 502.564.6004 or you can obtain information about licensing on our web site: 
http://insurance.kv.aov.

If we may be of assistance please do not hesitate to contact Financial Standards and Examination, at 
502.564.6082.

Sincerely,

dSluZ'

Sharon P. Clark 

cc: Kentucky Insurance Department

Enclosures

Medicaid Managed Care Organization (MCO) - All Regions 
RFP 758 2000000202

Attachment B.2.b-3 — Page 1

http://insurance.kv.aov




DocuSign Envelope ID: 4C2772EA-7A6A-4E76-9209-3FBC849689DC Attachment to Anthem’s 6/26/20
Supplement to its Bid Protest

Commonwealth of Kentucky 
Finance and Administration Cabinet 

Office of Procurement Services

Confidentiality Statement for the Review of Request for Proposal (RFP) 
Managed Care Organization(s) (MCO) 
Solicitations #: RFP 758 1900000093

I agree not to disclose or otherwise divulge any information pertaining to the 
contents, status, or ranking of the proposals submitted in response to the above 
referenced solicitation. I understand that the terms “disclose or otherwise divulge” 
include, but are not limited to, reproduction of any part or portion of the above 
referenced solicitation, or removal of same from designated areas.

I acknowledge that I and all other members of the review team are subject to the 
provisions of the Executive Branch Code of Ethics (KRS Chapter 11A).

I am acting of my own accord and am not acting under duress. In accordance with 
KRS 45A.340,1 am not currently employed by, nor am I receiving any compensation 
from, nor have I been the recipient of any present or future economic opportunity, 
employment, gift, loan, gratuity, special discount, trip, favor, or service in connection 
with any bid or involved bidder in return for favorable consideration. I have no 
preconceived position on the relative merits of any of the bids nor have I established 
a personal preference or position on the worth or standing of any bidder participating 
in this action.

Emily Parento
Printed Name

CHFS Transition Co-Chair
Entity ,—DocuSignedte;

Signature t ^A17.QP4B4PA08400,t.----

11/20/2019 I 2:05 PM PSTL/3I6____________________  

state Employee YES  NO S
Merit Employee 
Non-MeritD
Contractor  Employed by: ________________
other  Engaged or employed by: ^[2insi ion


