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+TAT%M%*T @* +KPP'ET '( 'EAL AE`KM%*T 

 The Plaintiff su-mits that oral argument would -e of -enefit to the )ourt and 

reauests that counsel -e permitted to argue the cause -efore it. 
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<KE@+Z@)T@'*AL +TAT%M%*T 

 'n <anuary 8N 2007N the Plaintiff +haron Turn-ull +y-randt -rought this 

action for unlawful gender discrimination in the Knited +tates Zistrict )ourt for 

the Middle Zistrict of Tennessee.  The Plaintiff claims Fiolations of -oth B2 K.+.). 

+ection 2000e-2QaRQ1R and the Tennessee Luman Eights ActN T.).A. +ection B-21-

101N et sea.  <urisdiction was predicated upon 28 K.+.).A. 1OO1 and was not 

contested.  Q)omplaintN Eecord %ntry 1N p. 1b E'A p.PR.  QAnswerN E.%. BN p. 1b 

E'A p. 1OR.     

 'n April 1WN 2008N Knited +tates Zistrict <udge ]illiam <. Laynes granted 

Zefendant Lome Zepot\s Motion for +ummary <udgment and dismissed the case 

with precudice.  The 'rder stated that it was a final order.  Q'rderN E.%. 8ON p. 1b 

E'A p. BP8R.  'n May 12N 2008N the Plaintiff filed her *otice of Appeal.  Q*oticeN 

E.%. 8BN p. 1b E'A p. W00R.  This )ourt has appellate curisdiction pursuant to 28 

K.+.).A. 12P1.  
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+TAT%M%*T '( TL% @++K% 

 ]hether the trial court erred in granting Lome Zepot summary cudgment in 

this se^ discrimination case when assistant store manager +haron Turn-ull 

+y-randtN who was discharged -ecause she allegedly had dcreated and/or modified 

her own special orderSon or a-out *oFem-er O0N 200WN and Zecem-er 28N 200WNf 

produced material eFidence that Lome Zepot [new that she had not made any 

entries at all in her order on *oFem-er O0N 200WN and that Lome Zepot also [new 

that she had not created or modified her order on Zecem-er 28N 200W. 

+TAT%M%*T '( TL% )A+% 

 +haron Turn-ull +y-randt sued Lome Zepot for unlawful gender 

discrimination in the Knited +tates Zistrict )ourt for the Middle Zistrict of 

Tennessee on <anuary 8N 2007.  The suit see[s relief under -oth Title U@@N B2 

K.+.).A. 2000e-2QaRQ1R and the Tennessee Luman Eights ActN T.).A. +ection B-

21-101N et sea.  Q)omplaintN E.%. 1N p. 1b E'A p. PR.     

 Ms. +y-randt had -een serFing as an Assistant +tore Manager at a Lome 

Zepot store in *ashFilleN Tennessee.  @n (e-ruaryN 200HN Ms. +y-randt was  

terminated for allegedly modifying her own special serFice order.  QPlaintiff\s  

2 
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Eesp. to Zef.\s +K(N E.%. OON pp. 1N 17-18b E'A pp. OB0N OWH-OW7R.  Ms. +y-randt 

asserts that the charge is false and a prete^t for unlawful discrimination.  

Q)omplaintN E.%. p. 2N b E'A p. 10R.  'n *oFem-er 2N 2007N Ms. +y-randt too[ a 

Foluntary nonsuit of a companion of wage discrimination claimN and an order 

dismissing that claim without precudice was entered on *oFem-er 7N 2007.  

Q*oticeN E.%. 2H p. 1b E'A p. 2HR Q'rderN E.%. 28N p. 1b E'A p. O20R.    

 'n *oFem-er WN 2007N Lome Zepot filed a Motion for +ummary <udgment.  

QMotionN E.%. 21N p. 1b E'A p. 2PR.  Lome Zepot contends that it is entitled to 

cudgment as a matter of law -ecauseN it claimsN it is undisputed that Ms. +y-randt 

failed to act with integrity and honesty and committed a Macor ]or[ Eule 

Uiolation -y dcreating or modifyingf her own special order on *oFem-er O0 and 

Zecem-er 28N 200W.  QMemorandumN E.%. 21 p. 11b E'A p. B1R.  LoweFerN it is 

undisputed that Ms. +y-randt did not ma[e any entries to her special order on 

*oFem-er O0N 200WN and that the entries were made -y a co-employee who entered 

the transaction under Ms. +y-randt\s Kser @Z.  QZef.\s Eesp. to Pl.\s +tatement 

Additional (actsN E.%. OPN p. ON E'A p. BH2R.  As to the eFents of Zecem-er 28N 

200WN Ms. +y-randt did not modify her own order.  EatherN she entered notes in her 

order reauesting that authoriYed co-employeesN dthe Zes[Nf ma[e the modification.  

QPl. Eesp. to Zef.\s +K(N E.%. OO p. 10b E'A p. OBPR. 

O 
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 @n considering the defendant\s motionN the trial court concluded that there 

was no eFidence that Ms. +y-randt\s se^ actually motiFated the termination 

decision and that Ms. +y-randt had failed to identify other compara-le employees 

who were su-stantially similar or nearly identical in all releFant respects of their 

respectiFe circumstances.  QMem. E.%. 82N p. Hb E'A p. BP1R.  'n this -asisN the 

trial court granted Lome Zepot summary cudgment -y final order entered on April 

1WN 2008.  Q'rderN E.%. 8O p. 1N E'A p. BP8R.  The Plaintiff filed her timely appeal 

on May 12N 2008.  Q*oticeN E.%. 8BN E'A p. W00R. 

+TAT%M%*T '( (A)T+ 

 1.  +haron Turn-ull +y-randt\s Prima (acie )ase 

 Lome Zepot for purposes of  its summary cudgment motion concedes 

+haron +y-randt\s prima facie case.  QZef.\s Eesp. to Pl.\s +t. of Additional (actsN 

E.%. OPN p. 1b E'A p. BH0R.  According to her last performance eFaluationN Ms. 

+y-randtN dgihn 200BN Shas had another strong year operationally.  iuarter after 

auarter she continues to demonstrate a high e^pertise in her area.f  Q+y-randt Zep. 

%^. 1BN 200B Performance %Fal.R.  Ms. +y-randt\s store managerN <eff )opelandN 

added that Ms. +y-randt dliFes integritySUery honest and trustworthy.f  

Q+y-randt Eec. App^.N E.%. OHN Zep. %^. 1Bb E'A p. OP2R. 

B 

Case: 08-5598     Document: 00612703621     Filed: 11/10/2008     Page: 8



 2.  *ashFille 

 Lome Zepot store Loss PreFention Manager Mi[e Pass reFiewed ))TU 

footage of the 100 'a[s +pecial +erFices area and determined that on *oFem-er 

O0N 200WN a transaction was entered on Ms. +y-randt\s special order j18P77W -y a 

co-employee who entered the transaction under Ms. +y-randt\s Kser @Z.  This 

information was [nown to Lome Zepot -efore it terminated Ms. +y-randt.  QZef.\s 

Eesponse to Pl.\s +t. Add. (actsN E.%. OPN p. Ob E'A p. BH2R.  'n Zecem-er 28N 

200WN Ms. +y-randt made notes in her own special order as[ing DGHeG>e e;De9 i.e.N 

the +pecial +erFices dZes[f to modify her order.  QPf.\s Eesp. to Zef.\s +K( E.%. 

OON p. 10b E'A p. OBPR.    

 'n <anuary 11N 200HN Zistrict LPM Matt #ollinger and a Luman Eesources 

superFisor named <ohnna Atwill interFiewed Ms. +y-randt.  Ms. +y-randt was told 

that she was the su-cect of an inFestigation regarding her special order.  LoweFerN 

#ollinger told Ms. +y-randt that her entering a note in her order was not a pro-lem 

and was not of concern to him.  #ollinger accused Ms. +y-randt of snooping in 

Mr. Pass\s office.  QEec. App^.N +y-randt Aff.N pp. 2-Ob E'A pp. B00-B01R.  Ms. 

+y-randt told #ollinger that she had -een out of town on the day in auestion.  

Q+y-randt Zep.N p. O07N Zef. Eec. App^.N E.%. 27 p. 2Hb E'A p. 20OR. 

W 

Case: 08-5598     Document: 00612703621     Filed: 11/10/2008     Page: 9



 O.  Atlanta 

 #ollinger and Atwill fa^ed information to %mployment Practices Manager 

%d Malowney in AtlantaN who as[ed them to do more fact-finding.  QPl. Eesp to 

Zef.\s +K(N E.%. OON p. 1Hb E'A p. OWWR.  Malowney tried to get to the -ottom of 

the snooping allegationN -ut determined that the proof was insufficient to fire Ms. 

+y-randt for snooping.  QZef.\s Eesps. Pl.\s Add. (actsN E.%. OPN pp. 8-Pb E'A 

BH7-BH8R.  Malowney then decided to recommend that Ms. +y-randt -e terminated 

for modifying her own order.  Ms. +y-randt\s discharge notice stated that  

  'n *oFem-er O0N 200WN and Zecem-er 28N 200WN +haron made 

  entries to her personal order j18P77WN therefore Fiolating company 

  policy regarding special orders. 

 

  Per company policy as stated in the Manager\s )ode of )onduct k  

  (ailure to Act with @ntegrity and Lonesty: 

 

  S)reatingN modifying or completing +pecial +erFices or +'+@ 

  transactions including special ordersS 

 

 

 

H 
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  +haron was in direct Fiolation of company policy when she  

  performed transactions in her own special order.  (ailure to 

  act with integrity and honesty is considered a macor wor[  

  rule Fiolation and is su-cect to termination.  #ased upon  

 

  +haron\s actions the company has made the decision to end 

  the -usiness relationship effectiFe immediately.  QPl.\s Eesps. Zef.\s 
+K(N E.%. OON pp.1H-17b E'A pp. OWW-OWHR. 

 

 B.  %%') 

 'n August 2PN 200HN in response to the charge of discrimination Ms. 

+y-randt filed with the %%')N Lome Zepot su-mitted to the %%') a report 

containing the following written account of the eFents of *oFem-er O0N 200W: 

  As g100 'a[s store LPM Mi[eh Pass was inFestigating Ms. 

  Turn-ull\s +pecial 'rder num-er 18P77WN he o-serFed that 

  on or a-out *oFem-er O0N 200WN Ms. Turn-ull also used her 

  computer user identification code and password to pull up 

  her +pecial +erFice 'rder 18P77WN and she modified and 

  completed part of her order -y notating that dcustomer  

  pic[ed upf partial merchandise listed on the order on  

  *oFem-er O0N 200W.  *ota-lyN Ms. Turn-ull paid for her 

  +pecial +erFice 'rder 18P77W on *oFem-er 27N 200WN and  

  some of the merchandise on her order came to the store on 

7 
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  *oFem-er O0N 200W.  @nstead of following company policy  

  in haFing another associate modify and complete the partial 

  pic[ up of the merchandise on Ms. Turn-ull\s orderN Ms. 

  Turn-ull did this herself.  Ms. Turn-ull was o-serFed e^iting 

  the store with the merchandise that she had pic[ed up on 

  *oFem-er O0N 200W.  A copy of the notation Ms. Turn-ull 

  %ntered for her +pecial +erFice 'rder 18P77W on *oFem-er 

  O0N 200WN is attached as )\I=]=? 5.  QPl.\s Eec. App^.N Lome Zepot 
Eesp. to %%') chargeN p. HOb E'A p. B11R.   

 

 W.  Zistrict )ourt   

 @n the deposition giFen in the district court proceedingsN %d Malowney 

admitted that he did not haFe any eFidence that Ms. +y-randt had made entries to 

her own order on *oFem-er O0N 200W.  Malowney was not prepared to say that Ms. 

+y-randt had made a deli-erate decision not to log out on that occasion.  QEec. 

App^.N Malowney Zep.N p. BHN E.%. OHb E'A p. 277R.   

]ith respect to the entries in her order Ms. +y-randt made on Zecem-er 28N 

200WN Malowney ac[nowledged that Ms. +y-randt was not underta[ing to change 

her order herselfN -ut was as[ing the dZes[f to ma[e the change.  Le conceded that 

the entry made -y Ms. +y-randt on this occasion did not haFe anything to do with 

8 
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dishonesty.  QMalowney Zep.N pp. W7-W8N E.%. OHb E'A pp. B2W-B2HR. met 

Malowney testified that if Ms. +y-randt had made a note in her order li[eN dLeyN 

<erryN did you see the game on +aturdayn  `o Uolsof he would haFe terminated 

her.  QPl.\s Eec. App^.N Malowney Zep. p. WBN E.%. OHb E'A p. B2BR.  *othing in 

the )ode of )onduct Eule prohi-iting dcreatingN modifying or completingf one\s 

own +pecial +erFices order ma[es any reference to the act of ma[ing a note in 

one\s own order.  QZef.\s Eesp. Pl.\s +tatement Add. (actsN E.%. OPN p. Bb E'A p. 

BHOR.   

 @t is Ms. +y-randt\s eFidence that she neFer createdN modified or completed 

her special order.  Prior to serFing as the 'perations Assistant +tore Manager in 

*ashFilleN Ms. +y-randt had wor[ed for seFeral years as a +pecial +erFices 

+uperFisor and then as the Zistrict +pecial +erFices Peer.  As the PeerN Ms. 

+y-randt would spend a wee[ in Atlanta eFery year getting specialiYed training in 

this area.  +he neFer receiFed any information from Lome Zepot that going into 

one\s own order was not allowedN as long as you did not createN modify or 

complete it.  Q+y-randt Aff.N pp. 1-2N Eec. App^.N E.%. OHb E'A pp. OPP-B00R. 

 

 

P 
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+KMMAEm '( AE`KM%*T 

 The dismissal of +haron +y-randt\s case on summary cudgment should -e 

reFersed -ecause a reasona-le finder of fact could conclude that Lome Zepot\s 

stated ground for discharging Ms. +y-randt   -  that she committed a Macor Eule 

Fiolation -y modifying her order own special order on *oFem-er O0 and 

Zecem-er 28N 200W - is only a prete^t for unlawful gender discrimination.  ]ith 

respect to the entries made into Ms. +y-randt\s special order on *oFem-er O0N 

200WN Lome Zepot concedes that the entries were not made -y Ms. +y-randt at all.  

They were made -y a co-employee who used Ms. +y-randt\s @Z.  As to the entry 

Ms. +y-randt made on Zecem-er 28N 200WN Lome Zepot concedes that Ms. 

+y-randt did not modify her own order.  @nsteadN she through her note as[ed 

DGHeG>e e;De at Lome Zepot to modify her order.  Although Lome Zepot insists 

that the Macor Eule in auestion should -e read to prohi-it an employee from 

ma[ing any [ind of an entry in his or her own special orderN this is not the way its 

rule is written. 

@n shortN Ms. +y-randt did not commit the acts that Lome Zepot claimed she 

did.  And Lome Zepot [new it.   

 

10 
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+TA*ZAEZ '( E%U@%] 

 A cogent description of the standard of reFiew of summary cudgment 

decisions is proFided in Little )aesar %nterprisesN @nc. F. 'PP)'N LL)N 21P (.Od 

WB7N WW0-WW1 QHth )ir. 2000RN to wit:  gwe reFiewh summary cudgment decisions !"#

$%&%#using the same Eule WH standard applied -y the district court.  Knder that 

standardN a motion for summary cudgment should -e granted if the eFidence 

demonstrates that there is no genuine issue as to any material factN and that the 

moFants are entitled to cudgment as a matter of law.  The court must read the 

eFidenceN and all inferences drawn therefromN in the light most faFora-le to the 

non-moFing party.  +ummary cudgment will not lie if the dispute a-out a material 

fact is genuineN that isN if the eFidence is such that a reasona-le cury could return a 

Ferdict for the non-moFing party.  The court\s function is not to weigh the 

eFidence and determine the truth of the matters assertedN -ut to determine whether 

there is a genuine issue for trial.  The releFant inauiry is whether the eFidence 

presents a sufficient disagreement to reauire su-mission to a cury or whether it is 

so one-sided that one party must preFail as a matter of law.  Q)itations omittedR. 

 

 

11 
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AE`KM%*T 

 .=>Ke ?IeFe =D Ha?eF=a; eQ=Je>Ke9 eQe> L>J=DAL?eJ eQ=Je>Ke9 ?Ia? .IaFG> 
.W]Fa>J? J=J >G? KGHH=? ?Ie aK?D9 XI=KI (GHe -eAG? aDDeF?D ;eJ ?G IeF 
J=DKIaFge9 ?Ie DLHHaFW ^LJgHe>? aXaFJeJ ?G (GHe -eAG? ]W ?Ie ?F=a; KGLF? 
DIGL;J ]e FeQeFDeJE 

 

 To defeat Lome Zepot\s motion for summary cudgment and proceed to a 

trial of her caseN +haron +y-randt must demonstrate that a reasona-le cury could 

conclude that Lome Zepot\s stated ground for terminating her k i.e.N that she 

modified her own special order on *oFem-er O0 and Zecem-er 28N 200W k is in 

fact a prete^t for unlawful gender discrimination.  +t. Mary\s Lonor )tr. F. Lic[sN 

W0P K.+. W02N 11O +.)t. 27B2N 12W L.%d.2d B07 Q1PPOR.   

+i^th )ircuit precedents haFe esta-lished that such a showing can -e 

satisfied -y producing material eFidence that the employer\s stated reason for the 

adFerse action has no -asis in factN or that the reason offered was not the actual 

reasonN or that the stated reason was insufficient to e^plain the employer\s action.  

]heeler F. McTinley %nterprisesN PO7 (.2d 11W8N 11H2 Q1PP1R.  ManYer F. 

Ziamond +hamroc[ )hemicals )o.N 2P (.Od 1078N 108B Q1PPBR.  @n additionN the 

+upreme )ourt has held that summary cudgment may not -e appropriate where the 

plaintiff has esta-lished a prima facie case of discrimination and a reasona-le  

12 
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finder of fact could conclude that the employer\s stated reason for ta[ing the 

adFerse employment action is not credi-le.  EeeFes F. +anderson Plum-ing 

ProductsN @nc.N WO0 K.+. 1OON 120 +.)t. 20P7N 1B7 L.%d.2d 10W Q2000R.  +eeN alsoN 

Tline F. TUAN 128 (.Od OO7N OB7 QHth )ir. 1PP7RN which is to the same effect.  

@n the present caseN +haron +y-randt has put forth ample material eFidence 

that could lead a reasona-le cury to conclude that she did not commit the acts 

attri-uted to her.  To use the definition proFided -y the +i^th )ircuit in ManYerN 

supraN  this means that the alleged misconduct dneFer happenedf and is dfactually 

false.f  2P (.Od at 108B Qcitations omittedR.  LereN Lome Zepot has conceded that 

the entries made into Ms. +y-randt\s special order on *oFem-er O0N 200WN were 

not made -y Ms. +y-randtN -ut -y a co-employee.  QZef.\s Eesp. Pl.\s Add. (actsN 

E.%. OPN p. Ob E'A p. BH2R. 

There is not the slightest suggestion from Lome Zepot that the transaction 

Fideotaped on *oFem-er O0N 200WN depicted anything more than an employee who 

had forgotten to log off the computer -efore her special order was processed -y a 

co-employee who had forgotten to log on.  ]ith respect to the entries Ms. 

+y-randt made on Zecem-er 28N 200WN it is clear that +haron was not modifying 

her order herselfN -ut as[ing the g+pecial +erFicesh Zes[ to ma[e the modification 

1O 
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in the order.  dZ%+TpppppPL%A+% )A*)%L E'8-E1O A*Z E%(K*Z #A)T 

 T' Mm LZ )AEZSf  QEesp. to Zef. +K(N p. 10NE.%. OOb E'A p. OBPR.  +haron 

+y-randt is entitled to haFing this eFidence construed in the light most faFora-le to 

herN Anderson F. Li-erty Lo--yN @nc.N B77 K.+. 2B2N 10H +.)t. 2072N P1 L.%d.2d 

202 Q1P8HRN and the most legitimate inference to -e drawn from this eFidence is 

that she did not on either date modify her own special order. 

The only argument Lome Zepot can muster on this point is to assert that the 

rule is -roader than it is written.  Lome Zepot could haFe written a rule that 

imposed discipline when a co-employee accidentally made entries under another 

employee\s Kser @ZN -ut it didn\t.  Lome Zepot could haFe written a rule that 

imposed discipline for entering one\s own special order to as[ an authoriYed co-

employee to modify itN -ut Lome Zepot didn\t do thatN either.  `iFen that the rule 

in auestion appears in theN d(ailure to Act with @ntegrity q LonestyNf section of the 

Lome Zepot )ode of )onductN and giFen that these acts that are attri-uted to Ms. 

+y-randt do not haFe anything to do with dishonestyN Lome Zepot\s interpretation 

of its rule seems more than strained.     
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MoreoFerN Lome Zepot failed to disseminate its interpretation of the rule.  

Ms. +y-randt had years of e^perience as an 'perations Assistant Manager and had 

had preFious e^perience and training as a Lome Zepot +pecial +erFices +uperFisor 

and Zistrict +pecial +erFices Peer.  *o one eFer informed her that going into one\s 

own order to enter a note was not allowedN and Zistrict LPM Matt #ollinger had 

told Ms. +y-randt that there was no pro-lem with it.  Q+y-randt Aff.N pp. 2-ON Eec. 

App^.N E.%. OHb E'A pp. OPP-B00R. 

)ollaterallyN Lome Zepot\s decision to apply this rule to terminate +haron 

+y-randt under these facts is unfair and e^treme.  The reasona-lenessN or lac[ 

thereofN of an employer\s decision may -e considered to the e^tent that such an 

inauiry sheds light on whether the employer\s stated reason for the employment 

action was its actual reason.  ]e^ler F. ]hite\s (ine (urnitureN @nc.N O17 (.Od WHBN 

W7H QHth )ir. 200ORQen -ancR.   

ThusN a reasona-le cury could find prete^t not only -ecause the charges 

against +haron +y-randt had no -asis in factN -ut also -ecause the eFents of 

*oFem-er O0 and Zecem-er 28N 200WN did not proFide the actual reason why 

+haron +y-randt was discharged.  Zis-elief of %d Malowney on this pointN coupled 

with +haron +y-randt\s prima facie caseN giFe rise to a finding of prete^t under the 
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authority of EeeFes F. +anderson Plum-ing ProductsN @nc.N WO0 K.+. 1OO Q2000R  

and Tline F. TUAN 128 (.Od OO7 QHth )ir. 1PP7RN supra.  @ndeedN the nature of Ms. 

+y-randt\s actions on those two datesN forgetting to log out of her Kser @Z and 

entering notes as[ing others to modify her orderN fall so far short of failing to act 

with integrity and honesty that a reasona-le finder of fact could conclude that 

prete^t is esta-lished -ecause the acts were insufficient to support a termination 

decision.  

 (inallyN with respect to the decision of the trial cudgeN +haron +y-randt 

respectfully su-mits that the court imposed a greater -urden of esta-lishing prete^t 

than is reauired under the pu-lished authority cited herein.  @n the present caseN Ms. 

+y-randt has produced eFidence that meets the standards set forth in EeeFes and 

ManYerN supraN andN in this caseN the e^istence of the plaintiff\s prima facie case is 

conceded for motion purposes.  

)'*)LK+@'* 

 (or the reasons set out hereina-oFeN this )ourt should reFerse the grant of 

summary cudgment awarded to Lome Zepot and the ta^ation of costs against Ms. 

+y-randtN and remand this case for trial on the merits. 
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       Eespectfully su-mittedN 

 

       rrr/s/August ). ]interrrrrrrrrrr 

       August ). ]interN jP70H 

       Attorney for Plaintiff-Appellant 

       +haron Turn-ull +y-randt 

       Two #rentwood )ommonsN +uite 1W0 

       7W0 'ld Lic[ory #ouleFard 

       #rentwoodN T* O7027 

       QH1WR O71-H1W2 

 

)%ET@(@)AT% '( )'MPL@A*)% 

 

 The undersigned counsel certifies compliance with (.E.A.P. O2N as this -rief  

contains ONB0O words. 

       rrr/s/August ). ]interrrrrrrrrrrr 

       August ). ]inter 
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)%ET@(@)AT% '( +%EU@)% 

 

 @ certify serFice on defense counsel Fia the )ourt\s %)( filing system on this  

the 10 day of *oFem-erN 2008. 

       rrr/s/August ).]interrrrrrrrrrrr  

       August ). ]inter 
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