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Following almost two hundred years of continuous and unwavering support of the
institution we know as the grand jury, the United States Supreme Court recently
announced an opinion which suggests the first leak in the dike of its regard for that
once exalted institution. Speaking for the six-member majority in United States v.
Dionisio,[1] Justice Stewart acknowledged that "[tlhe grand jury may not always serve
its historic role as a protective bulwark standing solidly between the ordinary citizen
and an overzealous prosecutor . . . .[2] Even stronger expressions of concern over the
continuing viability of the grand jury are found in the dissenting opinions of Justices
Douglas and Marshall. Justice Douglas observed: "It is, indeed, common knowledge
that the Grand Jury, having been conceived as a bulwark between the citizen and the
Government, is now a tool of the Executive.[3] Justice Marshall emphasized the dangers

facing grand jury independence as compounded by the Dionisio decision itself.[4]

These comments are significant not only because of their source but also because they
were not germane to the resolution of the problem before the Court. The volunteered
concern of some of the highest judicial officers of our land over the method by which
criminal prosecutions are initiated indicates the need for careful scrutiny of the grand
jury process, particularly in the light of modem constitutional doctrines. Accordingly,
this article presents a discussion of an important due process-equal protection issue
inherent in the two contrasting felony-charging procedures authorized under Article 1,
Section 8 of the California Constitution, prosecution by information following a
preliminary examination or by grand jury indictment. For a full understanding of this

problem, the discussion will begin with a review of the origin of the two procedures.



Historical Introduction

Origin of the Grand Jury System

Historically, the grand jury has been looked upon as a suitable device for protecting the
weak or unpopular from judicial harassment or politically motivated prosecutions. The
grand jury is supposed to function as a body of neighbors who aid the state in bringing
criminals to justice while protecting the innocent from unjust accusation.[5] However,
both the grand jury and the criminal information have ceased to fulfill these original
role-obligations and have become increasingly subject to incapacitating manipulation
and abuse. All of the major recent studies conclude that the grand jury has become, in
effect, a rubber stamp of the prosecutor and not the check on his power that it is

required to be.[6]

The origins of the institution of the grand jury are obscure. In some form it was found
early in all the Teutonic peoples, including the Anglo-Saxons before the Norman
conquest.[7] Forms of the grand jury have also been traced in Scandinavian countries
where jurors came to determine both law and fact.[8] The grand jury originated in
Anglo-American law with the summoning of a group of townspeople before a public
official to answer questions under oath, a system of inquiry used for such
administrative purposes as the compilation of the Domesday Book of William the

Conqueror.[9]

In 1166, the crown first established the criminal grand jury, a body of twelve knights, or
other freemen whose function was to accuse those who, according to public knowledge,
had committed crimes.[10] The purpose was to give to the central government the
benefit of local knowledge in the apprehension of those who violated the king's peace.
Witnesses as such were not heard before this body. The use of accusing juries provided
for in the Assizes of Clarendon (1166) and Northhampton (1176), closely resembles the



modern grand jury in personnel, duties and powers.[11] During the thirteenth and early
part of the fourteenth centuries, the grand jurors themselves served as petit jurors in the
same matters in which they presented indictments.[12] Not until the eventual
separation of the grand jury and petit jury did the function of accusation become clearly
defined and did crown witnesses come to be examined in secret before the grand
jury.[13] By the time of the appearance of le graunde inquest in 1368, the grand jury had
acquired the powers and duties of the present-day grand jury and it has not changed
materially since that time. [14] Even as it was still developing, prior to le graunde

inquest, the grand jury was becoming lame. As reported by Dean Morse:

Holdsworth points out that the sheriff's tourn, with its presenting jury, became so
powerful in the twelfth century that it aroused the suspicion of the king who ordered an
inquest of the sheriffs in 1170. To check the power of the sheriff's tourn, the office of the

coroner was created.[15]

Origin of the System of Prosecution by Information

Parallel to the development of the grand jury was the development of the criminal
information. The use of the criminal information dates at least from the time of Edward
I, 1272-1307.[16] Other evidence tracing the origins of the criminal information makes
clear that its history and use in certain times and cases is almost as old as that of the
indictment.[17] Like its counterpart, the grand jury, the criminal information was also

subject to manipulation and abuse from early ,times. As stated by Dean Morse:

The king's council came to initiate criminal prosecutions based on informations not only
of the king, but also of private persons, and as a result, there were many false and
malicious prosecutions started and then dropped. The procedure . . . came to be abused
in that it was used for political Prosecutions . . .. To check private persons from using

information to initiate false and malicious prosecutions, a statute was passed in 1692 [4



W. & M., c.18] which required that the informations of private citizens should be
approved of by the court. . . .[18]

Both the grand jury and the criminal information found their way to America, and both

are used here today.[19]

Criticism of the Grand Jury System

In this country numerous studies undertaken to assess the efficacy of the grand jury
have all concluded that it is no longer effective in protecting individuals against
arbitrary prosecutions, and that it no longer exercises the independent judgment
required by due process. The landmark study in this century was conducted by Dean
Wayne Morse of the University of Oregon Law School. After an exhaustive study of
7,414 indictments and extensive questionnaires sent to prosecutors and judges, Dean

Morse concluded:

Grand juries are likely to be a fifth wheel in the administration of criminal justice in that
they tend to stamp with approval, and often uncritically, the wishes of the prosecuting
attorney. At best the grand jury tends to duplicate the work of the committing

magistrate and prosecutor.[20]

Dean Morse found that in only 5.15 percent of the cases initiated by the prosecutor in
which he expressed an opinion was there a disagreement between the opinion of the
prosecutors and the grand jury dispositions.[21] Similarly, the National Commission on

Law Observance and Enforcement concluded:



The grand jury usually degenerates into a rubber stamp wielded by the prosecuting
officer according to the dictates of his own sense of propriety and justice. [The grand
jury] has ceased to perform or be needed for the function for which it was established.
[22]

These findings are reinforced by Professor Moley who determined that the prosecutor
"seems to dominate the grand jury to such a degree that its actions are in reality his own
... "[23]

Most recently, Weinberg and Weinberg, in discussing preliminary hearings in federal

courts, concluded with respect to grand juries:

The grand jury is not a proper body to reach an "independent judicial determination" of
probable cause. Its determination is unlikely to be "judicial” because it is composed of
laymen, whose sole guidance on legal questions will normally come from the
prosecutor. Its determination is also unlikely to be "independent"” in most cases because,

in practice, the prosecutor's influence is usually controlling.[24]

The Second Circuit recently described the grand jury as basically "a law enforcement
agency"[25] a conclusion supported by numerous studies.[26] Most recently William J.
Campbell, Senior Judge, United States District Court for the Northern District of Illinois,
recommended that the grand jury be completely eliminated and replaced by a
procedure encompassing an advisory preliminary examination before a judicial officer

to determine probable cause.[27]

Nature and Function of the Preliminary Examination



The due process clauses of both the Fourteenth Amendment [28] and the California
Constitution [29] require that the state adopt a procedure which will insure that no
person is required to stand trial at the whim or caprice of the prosecuting attorney. [30]
The form is not man dated to be either a grand jury or a preliminary examination [31]
but rather a procedure which effectively secures to the accused the substance of due

process: an independent judicial determination of the reasonableness of the charge.[32]

Two methods for initiating a felony prosecution are authorize under the California

Constitution in the following language:

Offenses heretofore required to be prosecuted by indictment shall be prosecuted by
information, after examination and commitment by a magistrate, or by indictment, with

or without such examination and commitment, as may be prescribed by law.[33]

The California Penal Code authorizes prosecution by either information or indictment
[34] with the overwhelming majority of all criminal prosecutions being initiated by
information pursuant to Penal Code Section 858. [35] Under this procedure, an accused
is entitled to a preliminary examination before a magistrate [36] and is afforded the
right to representation by counsel [37] and the right to present witnesses in his own
behalf.[38]

The California Supreme Court has described these provisions being declaratory of
fundamental procedural rights and has stressed the earlier view of the United States
Supreme Court that the preliminary examination process "'carefully considers and
guards the substantial interest of the prisoner' and thus constitutes due process of
law."[39]



In People v. Elliot [40] the purpose of the preliminary examine process was described in

the following language:

The preliminary examination is not merely a pre-trial hearing. "The purpose of the
preliminary hearing is to weed out groundless or unsupported charges of grave
offenses, and to relieve the accused of the degradation and the expense of a criminal
trial. Many an unjustifiable prosecution is stopped at that point, where the lack of

probable cause is clearly disclosed."[41]

In Jennings v. Superior Court [42] this constitutional and statutory purpose was held to
require that the defendant "be permitted, if he chooses, to elicit testimony or introduce
evidence tending to overcome the prosecution's case or establish an affirmative
defense."[43]

The critical nature of the preliminary hearing and its constitutional concomitant
assistance of counsel, during that stage were established recently in Coleman v.
Alabama.[44] Although Alabama law forbade the use at trial of anything that occurred

at a preliminary hearing held without counsel, nevertheless, the Court ruled:

[I]t does not follow that the Alabama preliminary hearing is not a "critical stage" of the
State's criminal process. The determination whether the hearing is a "critical stage"
requiring the provision of counsel depends, as noted, upon an analysis "whether
potential substantial prejudice to defendant's rights inheres in the . . . confrontation and
the ability of counsel to help avoid that prejudice." United States v. Wade, [388 U.S. 218,
227 (1967)]. Plainly the guiding hand of counsel at the preliminary hearing is essential
to protect the indigent accused against an erroneous or improper prosecution. First, the
lawyer's skilled examination and cross-examination of witnesses may expose fatal
weaknesses in the State's case that may lead the magistrate to refuse to bind the accused

over. Second, in any event, the skilled interrogation of witnesses by an experienced



lawyer can fashion a vital impeachment tool for use in cross-examination of the State's
witnesses at the trial. Third, trained counsel can more effectively discover the case the
State has against his client and make possible the preparation of a proper defense to
meet that case at the trial. Fourth, counsel can also be influential at the preliminary
hearing in making effective arguments for the accused on such matters as the necessity
for an early psychiatric examination or bail. The inability of the indigent accused on his
own to realize these advantages of a lawyer's assistance compels the conclusion that the
Alabama preliminary hearing is a "critical stage" of the State's criminal process at which
the accused is "as much entitled to such aid [of counsel] . . . as at the trial itself." Powell
v. Alabama, [287 U.S. 45, 57 (1932 )].[45]

Of equal, if not greater, import to our citizens is the fact that a preliminary examination
provides them protection from the ignominy and expense of going to trial unless there
has been an evidentiary hearing and a holding that sufficient evidence exists to justify

trial.

Prosecution by Information and Indictment: A Comparison

In a prosecution by information, California law requires that there be an independent
evidentiary determination of probable cause in an adversary proceeding before trial [46]
but no equivalent right is granted to an accused who is prosecuted by grand jury
indictment. Where an indictment is issued by the grand jury, the accused is not afforded

the safeguard of an independent judicial evaluation of the evidence.

Indictment by grand jury affords none of the fundamental rights provided in a
preliminary examination.[47] Unless he is called as a witness, the defendant has neither
the right to appear and present evidence to the grand jury nor to confront witnesses
against him [48] Only the district attorney, the attorney general or special counsel may

appear and present evidence.[49] Even if called as a witness, a defendant may not have



the assistance of counsel to advise him.[50] Although the grand jury may require the
district attorney to issue process for defense witnesses when it "has reason to believe
that such evidence exists,?[51] this provision is of little practical value since the
proceedings are held in secret with no notice to a defendant. Furthermore, as indicate
by the opening statement of Penal Code Section 939.7, the grand jury is "not required to
hear evidence for the defendant," and thus may reject such evidence at the very outset
[52] Without hearing the evidence in the first place, the opportunity to determine
whether evidence exists to "explain away the charge" is in effect foreclosed, virtually
assuring the finding of an indictment under Penal Code Section 939.8 on the basis of

"unexplained or uncontradicted" evidence.[53]

In support of its finding, the grand jury is required to "receive none but evidence that
would be admissible over objection at the trial of a criminal action . . . . [54] In
determining what is admissible evidence, the grand jury may ask for the advice of the
judge or district attorney. However, unless such advice is requested, the judge is
excluded from the session,[55] leaving the jury to rely upon the prosecutor to advise
it.[56] These contradictions have been the object of criticism by one commentator who

has observed:

When the function of indictment . is mated with the responsibility of determining the
character of the evidence that supports it, and with the right to exclude all evidence
which could explain or contradict, the result is not proper. In short, it is both derogatory

of the jury's basic purpose and devoid of fairness.[57]

Thus, a defendant who is subject to indictment by grand jury is denied the right to
present evidence to explain or contradict the charge, has no right to appear or to have
the assistance of counsel, and may not confront and cross-examine the witnesses against
him. On the other hand, a defendant charged by information has all of these rights in

addition to the fact that, unlike the grand jury indictment process, the evidence is



judged by a neutral and detached magistrate capable of independently evaluating the

admissibility of that evidence.

In this regard, the criticism voiced against the grand jury process during the 1878-79
California Constitutional Convention is noteworthy.[58] A number of speakers stressed
that modification of the grand jury system had been actively espoused and generally
supported in political meetings leading up to the convention.[59] The criticism voiced

by a delegate named Mr. Huestis is still applicable today:

But, Mr. Chairman, in order to get a more distinct idea of this matter, let us for a
moment briefly consider the functions and duties of Grand Juries; and, as I understand
it, their main duty is to examine the record of witnesses, or both, and come to a
conclusion as to whether persons accused of crime ought to be tried or not. This they do
under the advice of the District Attorney. In many cases they are, in whole or in part,
composed of persons ignorant of the law; and in a majority of cases, if the District
Attorney tells them that the evidence is sufficient to convict they indict, and on the
contrary, if he tells them the evidence is not sufficient, they do not indict. They are, in
the very nature of things, almost entirely under the control of the District Attorney, in
all matters coming up in the Grand Jury room, and merely echo his opinions. The whole
thing, then, practically viewed, merely amounts to a roundabout and very expensive
method of getting the opinion of the District Attorney. And I submit that if this be
necessary in order to insure the ends of justice, then, in the name of common sense, why
not get the opinion of the District Attorney directly, and thus curtail the enormous
expense attending the present system.[60] Despite these critical sentiments and those
expressed by other delegates as well, the unlimited availability of the indictment
procedure and its arbitrary use as an alternative to prosecution by information persists

to the present day.

A recent blatant example of arbitrary use of the grand jury procedure, aimed at

avoiding the exercise of rights accorded to a defendant at a preliminary examination,



was presented in People v. Uhleman.[61] The defendant had been charged with the sale
of marijuana. At a lengthy preliminary hearing at which the defendant presented
evidence of entrapment, the magistrate sustained that defense and dismissed the
charges. Thereupon, the district attorney presented his case to a grand jury and
obtained an indictment. On appeal a majority of the California Supreme Court upheld
this procedure over the vigorous dissent of Justices Mosk and Tobriner. The majority
opinion rested its conclusion on the historic interpretation of California Penal Code
Section 1387 [62] allowing the prosecution to refile felony charges regardless of a
dismissal by a magistrate.[63] Despite the obvious motive of the prosecutor to avoid
extending to the defendant those procedural rights accorded him at the preliminary

examination, the issue was not raised by the parties nor considered by the court.[64]

Such a deliberate prosecutorial circumvention of a magistrate's adverse ruling in a
preliminary hearing is a practice of long standing. Even before the enactment of the
constitutional provision authorizing alternative charging procedures, at a time when
the preliminary hearing was utilized only as a detention procedure for later indictment,
the practice of ignoring a magistrate's contrary ruling was bitterly criticized by a
delegate to the Constitutional Convention of 1878-79.[65]

The distinction between the procedures for prosecution by indictment and prosecution
by information in regard to the rights accorded to the accused obviously placed one
charged by indictment at a considerable disadvantage. Yet, there has never been a
judicial or legislative determination which has attempted to define a basis for
discriminating between those who are and those who are not accorded these important
rights. The decision to proceed by grand jury indictment, and thus deny the accused
these fundamental rights, is left entirely to the absolute discretion of the district

attorney.[66]

The Equal Protection-Due Process Issue



The arbitrary discrimination permitted under present law raises a serious constitutional
question in light of principles recently recognized and applied by the California
Supreme Court in the enforcement of the equal protection and due process provisions
of the United States Constitution. While recognizing that absolute equality is not
required and that differences may exist so long as an invidious discrimination does not
occur, the court has viewed the "'concept of the equal protection of the laws [as
compelling] recognition of the proposition that persons similarly situated with respect

to the legitimate purpose of the law receive like treatment."[67]

The appropriate tests for determining whether an invidious discrimination has occurred

have been described by the court as follows:

The traditional test has been that the "distinction drawn by a challenged statute must
bear some rational relationship to a legitimate state end and will be set aside as
violative of the Equal Protection Clause only if based on reasons totally unrelated to the
pursuit of that goal." But a stricter standard has been prescribed in cases involving
"suspect classifications" or "fundamental interests." In Westbrook v. Mihaly, [2 Cal. 3d
765,471 P.2d 487, 87 Cal. Rptr. 839 (1970)] the [occasion was offered] to epitomize the
standards to be applied in evaluating classifications and the equal protection clause: "As
the California Supreme Court has previously noted the United States Supreme Court
has tended to employ a two-level test in reviewing legislative classifications under the
Equal Protection Clause. In the area of economic regulation, the high court has
exercised restraint, investing legislate with a presumption of constitutionality and
requiring merely the distinctions drawn by a challenged statute bear some rational
relationship to a conceivable legitimate state purpose. On the other hand, in cases
involving "suspect classifications" or touching "fundamental interests," the court has
adopted an attitude of active and critical analysis, subjecting the classification to strict

scrutiny. Under the strict standard applied in such cases, the state bears the burden of



establishing not only that it has a compelling interest which justifies the law but that the

distinctions drawn the law are necessary to further its purpose.[68]

The discrimination which results from the choice of a grand jury indictment as opposed
to prosecution by information undoubtedly touches on fundamental interests, such as
the right to assistance of counsel, the right to confront witnesses and the right to present
evidence.[69] Accordingly, the "strict standard" would be applicable, placing upon the
state "the burden of establishing not only that it has a compelling interest which justifies

the law but that the distinction drawn by law are necessary to further its purpose.”[70]

The legislature has made no effort to establish any standards distinguish between
accused persons who are or are not entitled a preliminary examination; the power to
make that determination has been lodged entirely with the district attorney. His
decision to proceed by grand jury may be motivated solely by his desire to foreclose the
accused from obtaining an examination before a magistrate and from exercising the
fundamental rights accorded therein. As noted above, district attorneys have cited a
number of typical reasons for using the grand jury process as an alternative to the
preliminary examination.[71] Of these, only one can be considered necessary to the
compelling interest of enforcement of the criminal law, the tolling of the statute of
limitations in the case of a suspect who has fled the jurisdiction of the court. In regard to
the other reasons cited, no necessity would appear to justify denying the fundamental

procedural rights which are accorded to persons prosecuted by information.

Past Decisions

In People v. Sirhan [72] the California Supreme Court rejected a contention that
prosecution by indictment violated equal protection and due process. But the issue was
given only cursory consideration. Furthermore, unlike People v. Uhlemann, [73] the

issue did not arise in a factual context which depicted the procedure's potential for



discriminatory abuse. There was no initial effort by the prosecution to proceed by
complaint and preliminary examination and then to circumvent arbitrarily the
preliminary examination procedure, thus cutting off the defendant's rights to confront
and present witnesses. In Sirhan, selection of the grand jury process could well be
justified from the standpoint of protecting the defendant's personal safety in view of the
great public furor directed against him. This issue, one of many, was summarily
resolved by the conclusionary statement that "a defendant who is proceeded against by
an indictment is not denied due process or equal protection,?[74] which was followed

by the citation of several California Court of Appeal decisions.[75]

The crucial omission in the Sirhan ruling was the lack of any effort to apply the court's
invidious discrimination test for determining an equal protection violation involving
suspect classifications or fundamental interests as articulated in In re Antazo [76] and
Serrano v. Priest.[77] The court merely made brief reference to several earlier United St
Supreme Court decisions on discriminatory classifications involving race, indigency or

type of offense,[78] brushing these aside as not relevant to the provisions in question.

Analogous Precedents

Despite the Sirhan ruling, the conclusion that the indictment process does violate due
process and equal protection is clearly support by several recent California and federal
decisions. In re Gary W.[79] and In re Franklin, [80] are two California Supreme Court
decisions involving procedural discriminations in which, unlike Sirhan, the Antazo
Serrano test was applied, resulting in the declaration of an equal protection-due process

violation.

The issue in Gary W. concerned the constitutionality of a California statute which
denied the right to a jury trial for Youth Authority wards in proceedings to determine

whether they should remain subject to the control of the authority beyond the normal



discharge date based on the authority's determination that the discharge would be
dangerous to the public.[81] Referring to the statutes allowing trial by jury for
confinement of other dangerous types,[82] the court recognized that the state may not
"arbitrarily accord privileges to or impose disabilities upon one class unless some
rational distinction between those included in and those excluded from the class
exists.?[83] While allowing that any rational connection between the distinctions and the
legitimate purpose of a statute will normally suffice, the court distinguished those
statutes which affect fundamental interest, placing upon the state the burden of
establishing the existence of a compelling interest and the need for a class distinction to

further that interest.[84]

A similar conclusion was reached in In re Franklin.[85] Relying upon Gary W., the court
ruled that equal protection and due process required that persons committed after
being found not guilty by reason of insanity under the Penal Code,[86] were entitled
upon request to trial by jury to determine their fitness for release. This was justified on
the ground that trial by jury was afforded to other persons committed as mentally ill
under the civil commitment statutes and no basis was shown for distinguishing

between the two categories.

In the above decisions, the California Supreme Court relied upon the United States
Supreme Court's ruling in Baxstrom v. Herold.[87] In that case, a state prisoner had
been involuntarily committed for mental illness near the end of his prison term without
ajury trial even though such trials were afforded to all other persons civilly committed.
In declaring this procedure unconstitutional, the Court observed that [t]he State, having
made this substantial review proceeding generally available on this issue, may not,
consistent with the Equal Protection Clause of the Fourteenth Amendment, arbitrarily
withhold it from some. . . . Equal protection does not require that all persons be dealt
with identically, but it does require that a distinction made have some relevance to the
purpose for which classification is made. . . . For purposes of granting judicial review

before a jury of the question whether a person is mentally ill and in need of



institutionalization, there is no conceivable basis for distinguishing the commitment of a

person who is nearing the end of a penal term from all other civil commitments.[88]

The same reasoning seems equally applicable to the judicial procedures leading to a
determination of whether a person's liberty is to be placed in jeopardy in a criminal

prosecution.

More recently, the United States Supreme Court has had occasion to apply the Baxstrom
ruling in two unanimous and highly pertinent decision, Jackson v Indiana [89] and
Humphrey v. Cady [90] In Jackson, the Supreme Court declared that Indiana's statutory
commitment procedures for accused persons found to be mentally ill and unable to
comprehend the proceedings against them violated equal protection and due process
because they established a more lenient commitment standard and a more stringent
release standard than those applicable to other persons civilly committed. In
Humphrey, the Court reversed a summary denial of habeas corpus and remanded for
hearing a state prisoner's claim that extension of his term of commitment on a finding
that he was a dangerous sex offender violated equal protection and due process because
he was not accorded trial by jury and other procedural rights given to persons civilly
committed. The following statement from the opinion delivered by Mr. Justice Marshall

is especially pertinent to the present subject:

The equal protection claim would seem to be especially persuasive if it develops on
remend that petitioner was deprived of a jury determination, or of other procedural
protections,merely by arbitrary decision of the State to seek his commitment under one
stature rather than the other.[91]

Clearly, a defendant who is indicted rather than prosecuted by information following a
preliminary hearing is deprived of fundamental procedural rights "merely by arbitrary

decison of ths state to seek his commitment under one statute rather than another."



A Suggested Remedy

The Franklin and Gary W. decisions suggest a remedy for correcting the present
iniquity of the indictment process. Those rulings imposed a requirement of trial by jury
where the legislature has not so provided. Similarly, the legislature has not provided for
a preliminary examination as part of the indictment process, despite authorization to do
so under the state constitution.[92] Accordingly , the equal protection-due process
defect could be readily corrected by merely requiring that in cased of prosecution by
indictment, a defendant be allowed a preliminary examination upon request. Such
examination could be conducted after indictment and prior to trial before a judge of the

Superior Court acting as a magistrate, as allowed under Penal Code.[93]

A similar procedural requirement was recently imposed by the Michigan Supreme
Court in People v. Duncan.[94] The defendant had contended that his equal protection-
due process rights had been violated by not according him a preliminary examination.
The court deliberately avoided the constitutional question. Instead , in the exercise or its
supervisory authority over lower court procedures, the court did order that preliminary
hearings be granted in all indictment cases where requested prior to trial, This was
justified on the basis of the modern efficiency of the preliminary examination process

and the inequities of the grand jury process.[95]

The requirement of an optional preliminary examination in indictment cases is not
likely to cause a significant burden upon the courts because the indictment procedure is
utilized in only a small percentage of cases. During 1971 only 2.889 or 4.1 percent of the
70,663 Superior Court felony filings were prosecuted by indictment.[96] Furthermore,
such preliminary hearings may result in a greater number of dismissals or settlements
without trial because of prosecutors being persuaded after cross-examination of their

witnesses that their cases are weak or because of defendants being convinced after



confronting the witnesses against them that they ought to plead guilty.[97] Such
hearings may result also in submission on the evidence presented, without further trial,
as is done with submissions on preliminary examination transcripts which occurs in
nearly 75 percent of the trials held in Los Angeles county.[98] Excellent precedent exists
for judicial imposition of such a procedural requirement to conform the indictment
process to constitutional standards. As noted above, recent California Supreme Court
decisions now require trial by jury for dangerous Youth Authority offenders and for

insane offenders.[99]

In addition, there is the example of a judicial remedy to correct constitutionally
defective procedures fashioned in the United States Supreme Court's recent decision in
Morrisey v Brewer.[100] In an opinion delivered by Chief Justice Burger the Court
imposed upon the states a due process requirement that, in parole revocation
cases,parolees must be afforded the right to both preliminary hearings and formal
revocation hearings. The procedural requirements for these hearings, as set out in the
Morrisey opinion , are detailed and substantial. A parolee must be given prior notice of
the preliminary haring and be afforded the opportunity to present relevant information
and to question adverse informants.[101] There must be a hearing officer who is an
3uninvolved person? and he must make a summary or digest of the hearing and state
the reasons for finding of probable cause to hold the parolee.[102] More formal
proceedings are required for the final revocation hearing, including written notice,
confrontation and cross-examination of witnesses, the right to present evidence , a
neutral and detached haring body and a written statement of findings.[103] By
comparison to this, the above proposal for modification of the indictment procedure to
conform with settled dtandards of equal protection and due process seems quite
modest.[104]

Conclusion



Felony suspects who desire to contest the existence of probable cause to support a
formal accusation against them presently face a substantial handicap when accused by a
grand jury indictment as opposed to being accused by information. Under the latter
procedure, they are entitled to the right to counsel, the right to confront witnesses and
the right to present evidence--rights which protect fundamental interests at a critical
stage of the proceedings.[105] Yet, those rights may be entirely denied in the absolute
discretion of the district attorney to proceed by grand jury indictment in lieu of

prosecution by information.

No compelling state interest is apparent to justify such discrimination. Because of the
California Supreme Court!s recently articulated equal protection-due process test for
invidious discrimination [106] and the United States Supreme Court's recent expansion
of due process requirements [107] in dealing with parole revocations, it would appear
that a modification of this arbitrary power to prosecute by grand jury indictment sans

preliminary hearing may soon be anticipated.
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